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PREFACE 


The Provincial Part of the Government of India Act, 
1935, was brought into force on April 1, 1937. It has now 
been working for over two years, and perhaps satisfactorily. 
Even a worse critic of this “ Unwanted Constitution ’ admits 
that the misgivings and forebodings about it have not proved 
to be true. In other words, in spite of its faults the Constitution 
has worked beyond the expectations of all. But the cons. 
titutional edifice is yet incomplete; the coping stone in the 
shape of the Federation is yet to be placed. The autonomous 
self-governing Provinces of India are to be united with the 
autonomous Indian States in the Federation of India on a 
date, which is not yet known to anybody. This date wil] 
certainly mark a red-letter day in the history of this country. 


Whatever opinion may be held about the merit of the 
Federal Scheme and about the prospects of the establishment 
of the Federation of India, nobody can shut his eyes to the 
fact that the Government of India Act, 1935, is working in the 
Provinces. The stage of uncertainty is over and the working 
of the Constitution is an accomplished fact. There is, therefore, 
no sense or meaning in the talk of wrecking the Act—at 
least the Provincial part of it. As a matter of fact, the Act 
is designed as a whole and must workasawhole. One cannot 
work a part and reject a part. There may be changes or 
amendments, but this does not change the main argument. 
Thus the country must get ready to work the Federal Scheme. 
If it is not satisfied with it, it must get it amended. It is 
certainly not inthe interests of India to allow the Responsible 
Provinces to go on under an Irresponsible Centre. The situation 
is full of danger because the fissiparous tendencies are gathering 
strength, and, if allowed further scope, will convert India into 
a congeries of autonomous Provinces. Thus there is an impera- 
tive need for the Federal union, and the sooner it is accomp- 
lished the better it is for the true interests of the country. 


Under the pressure of war, the work in connection with the 
preparation for Federation has been suspended for the time 
being. His Excellency the Viceroy has even declared that after 
the war is over, the British Government will be willing to 
consider changes in the Federal Scheme after consulting all the 
interests in the country. Nevertheless, Federation still remains 
the objective of His Majesty's Government, and the official 
Scheme has not been abandoned. As long as there is a cance 
for the.enforcement of the official Federal Scher 
importance of the Government of India Act, 
though it may be in an amended form ca 


ignored or minimised. Even if it be for the purpose 
of criticising it or denouncing it, it must receive a careful 
study by every patriotic Indian, Simply ignoring it will not 
be of any use, nor will mere decrying it be of any avail. If 
it is to be changed, amended, or improved, it must be studied 
and studied well. 

In this lies the justification of the publication of this 
book. The author has aimed at producing a handy, readable 
and dependable book which should satisfy the needs of a 
casual reader as well as a student of the Indian Constitution. 
He has brought to bear on it his extensive knowledge of 
political theories and constitutional usage, and actual teaching 
experience of the same for many years. He has not spared 
any pains to nake the book a standard one, and for this 
purpose the extensive literature on or about the Act, consisting 
of a number of books by great constitutional Pundits like 
Professor K. T. Shah, Sir Shafaat Ahmad Khan, Professor 
G.N. Joshi, Messers Eddy and Lowton, Messers Lahiri and 
Bannerji, Mr K V. Ramasubrahmanyam, Mr. _ XK. V. 
Varadarajan, and Dr. A. B. Keith, reports of the proceedings 
of the Round Table Conferences, the Joint Parliamentary 
Committee, and other Committees connected with Indian 
constitutional reforms, and articles and considered views 
of leaders of thought in this country appearing from time to 
time in different journals and newspapers, has been consulted 
and thankfully quoted at places either in support of or against 
the opinions advanced by the author himself. 


The book describes the main features of the Scheme of 
All-India Federation and the Provincial Autonomy in a 
language which is clear, unambiguous and free from all 
technicalities. Written in the spirit of a student and not 
@ partisan (the author is not connected with any political 
party and therefore does not hold brief for any), it examines 
the Scheme in an impartial way, free from rancour, acrimony, 
or prejudice. While the defects and shortcomings of the 
Scheme are laid out threadbare, its merits and justification 
are neither forgotten nor ignored. Thus clarity, simplicity, 
brevity, and impartiality are the chief features of this book. 
In the interests of simplicity, thescheme of the book is a 
little different from that followed in other books. The Prologue 
contains an historical survey of the constitutional growth in 
India and describes the events leading to the passing of the 
Government of India Act, 1935. The first chapter describes 
the Supreme Authority of the Indian Constitution—the 
British Crown, which is the source of all power and 
authority. Then follows the description of the chief features 
of the Federal Centre, the Federal Executive and the Federal 


Il 


‘Legislature. Further to facilitate -comparison and contrast, 
the Provincial Executive and the Provincial Legislatures 
are taken up. To complete the picture of Provincial 
administrations, this is followed by the description of the 
administration of the Excluded and the Partially Excluded 
Areas, and the Chief Commissioners’ Provinces. Then comes 
the description of the Administrative Relations between the 
Federation, the Provinces, and the States, the System of 
Public Finance in Federal India, the Federal Railway 
Authority, the Federal Judiciary. the Provincial Judiciary. 
the Services of the Crown in India. the Home Government 
of India, Miscellaneous Provisions and Constituent Powers, 
Transitional Provisions, and the Constitutional Status of 
India. In the next chapter is examined the working of the 
Provincia] Autonomy. The Epilogue deals with the prospects 
and the need for the establishment of the Federation. 


The author knows that the book is rather late; but this 
delay is perhaps well-compensated by a careful attempt, that 
is made in it forthe first time, to examine the working of 
the Act in the Provinces. The provisions. of the Act are 
-explained in the light of their actual working. 


Besides a separate chapter is devoted to the description 
of the history of office-acceptances, to the examination of the 
achievement of the Provincial Ministries, and the actual 
working of and the problems raised by Provincial Autonomy. 
~The Epilogue gives a comprehensive summary of the criticism 
of the Federal Scheme, examines the merits and demerits 
of the various alternative schemes, and emphasizes the need 
for the early inauguration of the Federation. This is perhaps 
the distinguishing feature and exclusive merit of the book. 


How far has the author been successful in his aims, 
must be left to the reader who may care to take interest in 
this book. Nobody is more conversant with its defects and 
shortcomings than the author himself, yet he commends it 
to the indulgent reader because he feels that it will go a 
long way to satisfy the curiosity of casual readers, the 
general needs of the students of constitutional history and 
administration, and the specific needs of experts — legislators, 
administrators, and journalists. 


In the end, the author must acknowledge his debt of gratitude 
to all those, whose works he has consulted and whose opinions 
‘he has quoted in this book. 

FAQIR CHAND ARORA. 

FEROZEPORE CITY : og 

OCTOBER, 1939. 
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Give It a Trial 


“To draw a strict parallel between the federal 
portions of the Act and the provincial portions would be 
misleading. But I would like to erpress my own 
profound conviction of the value and the importance of 
the orderly processes inherent in the federal scheme, 
and of the seeds of development which that scheme 
contains. I no more underrate here than in the case of 
provincial autonomy the sincerity of the doubts whitch 
critics of federation may feel. But I would ask them 
to give federation the trial which 1 am convinced that tt 
deserves.” 


[His Excellency the Marquess of Linlithgow, the 
Crown Representative and Governor-General of India, 
in @ speech at Calcutta on 19th December. 1938.]} 


A Milestone on the Road to India’s Goal 


“I have throughout believed that the federal scheme 
in tts operation would have turned out as satisfactory 
as, broadly speaking, we can all of us regard the 
scheme of provincial autonomy as having turned out. 
I will not dtlate on that subject to-day, for our work in 
connection with the federal scheme has been suspended. 
But in reaffirming, as I do, my belief in the essential 
soundness of the federal aspects of the Act of 1935. I do 
so with the greater emphasis because of the evidence, 
which the federal provisions of the Act constitute, of 
the anxiety of his Majesty s Government to achteve, 
with the minimum of delay, and on a@ basts, whitch 
appears to represent the greatest amount of agreement 
between the various parties and interests affected, the 
unity of India and to advance beyond a further and a@ 
most important milestone on the road to India's goal.” 


[HisExcellency the Viceroy's statement 
of October 17, 1939. | 
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The Ultimate Destiny of India ; Constitutional Advance ; The 
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Reforms ; Working of the Reforms of 1919 ; The Statutory Commis- 
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The Ultimate Destiny of India—The Marquess of 
Hastings, the (Jovernor-General of India, is believed 
to have written in his Private Journal on 17th May, 
1818, as under :— 


“A time not very remote will arrive when England will, on 
some principles of policy, wish to relinquish the domination which 
she has gradually and unintentionally assumed over this country, and 
from which she cannot at present recede. In that hour, it would be 
her proudest boast and most delightful reflection that she had used 
her sovereignty towards enlightening her temporary subjects so as 
to enable the native communities to walk alone in the paths of 
justice, and to maintain with probity towards their benefectors that 
commercial intercourse in which we should then find a solid 
interest.’’ 


After the lapse of one-hundred and twenty-one 
years, to-day, in the year of grace, 1939, it is still a 
matter of opinion whether the day has come when 
India should set sail on the sea of the future alone 
without the support of the country with whom her 
-destinies have been linked for over a century and a 
half. Yet there is no two opinions on the point that 
the time has come when India should be allowed the 
right of self-determination and that she should enjoy 
-autonomous responsible self-government within the 
British Commonwealth of Nations. India’s right to 
that status has so often been recognized, yet doubts 
‘sometimes raise their ugly heads on account of 
perhaps too cautious and slow moves towards her 
destined goal. Meanwhile the British Empire has 
changed complexion and has beoome a British 
‘Commonwealth of Nations. Nevertheless, it is yet a 
‘Commonwealth of White Nations. With the grant 
‘to India of an effective equal status with other 
Dominions in the Commonwealth, it will become a 
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real Commonwealth of Nations— White and Brown,. 
and a Federation of races and nationalities with equal 
rights and privileges, linked together for common 
benefit under the benign shadow of the British. 
Crown Without this happy consummation the destiny 
of the British Empire seems to be incomplete. 


Constitutional Advance of India—There is no 
denying the fact that under the British rule, India 
has not been standing still from thé point of view of 
constitutional advance. In the beginning the British 
rulers, partly out of pity and partly on account of 
their own economic and administrative needs, began 
to associate the Indiaps with the work of government, 
thereby giving them training, perhaps unconsciously, 
for self-covernment at some remote time. Meanwhile 
on account of the spread of Western education and 
ideas of liberal reform and political liberty, the 
protege was gaining manhooa. It began to demand, 
in the first instance rather gratefully, and then asa 
matter of right, more share in its own inheritance. 
Now it demands its full possession. On the ether 
hand, the self-constituted trustee, in the beginning 
willingly and later on rather reluctantly and even 
niggardly, continued to meet this demand. This 
process represents the constitutional advance of 


India. 


This advance may be described in the words of 
the Royal Proclamation of December 3, 1909 ag 


follows :— 


‘* The Acts of 1773 and 1784 were designed to establish a regular 
system of administration and justice under the Hon'ble East India 
Company. The Act of 1833 opened the door for Indians to public 
offices and employment. The Act of 1858 transferred the 
administration from the Company to the Crown, and laid the 
foundation of public life which exists in India to-day. The Act of 
1861 sowed the seeds of representative institutions, and the seed was 
quickened by the Act of 1909. The Act of 1919 entrusted represen- 
tatives of the people with a definite share in government in the 
Provinces and pointed the way to full Responsible Government.” 


The Government of India Act, 1935, continues 
this advance towards full Responsible Government. 
It is practically conceded to the fullest possible extent 
in the Provinces but only partially at the Centre. 
Yet, it marks a continuation of the process that is to 
end in the estabhishment ofafull Responsible- 
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Government in the Provinces as well as at the Centre, 
making Indians complete masters in their own home. 


The Nature of the Indian Government.—Between 
1773 and 1858, the nature of the Government of India 
was an irresponsible trade oligarchy whose interest 
in the well-being of the subject people was merely 
incidental. After 1858, the Government of India 
became a political despotism, pure and simple. This 
despotism, however, was a benevolent despotism and 
was responsible tothe British Crown, which in effect 
meant the King-in-Parliament. Political well-being 
of the subject people now became a part and parcel 
of the declared policy of the Government. Between 
1858 and 1909, the progress was slow, yet sure and 
steady. The keform of 1909 constituted a great step 
forward. The Resolution on the Reforms of the 
then (Governor-General in Council described their 
effect as under : 


‘The constitutional changes that have been effected are 
of no small magnitude. The Councils have been greatly 
enlarged. The maximum strength of all councils (Central 
and Provincial) was 126. It is now 370. All classes and interests 
of major importance will, in future, have their-own representatives. 
In the place of 39 elected members there will now be 135, and while 
the electorates of the eld Council had only the right to recommend the 
candidates of their choice for appointment by the Head of 
the Government, an elected member of the new Council 
will sit as of right and will need no official confirmation. Under the 
regulations of 1892, officials were everywhere in a majority. The regu- 
lations just issued establish a non-official majority in every Provincial 
Council, Nor has the reform been confined to the constitution of 
the Councils ; their functions also have been greatly enlarged. A 
member can now demand that the formal answer to a question shall 
be supplemented by further information. Disscussion will no longer 
be confined to legislative business anda discursive and ineffectual 
debate on the budget, but will be allowed in respect of all matters 
of general public interest. Members wil] in future, take a real and 
active part in shaping the financial proposals for the year, and as 
regards not only financial] matters but all questions of administration 
they will have liberal opportunities of criticism and discussion, 
and of initiating advice and suggestions in the form of definite 
resolutions,'’ 


_ Between 1909 and 1919 intervened the Great 
World War (1914-1918). India stood loyally and 
unitedly behind Great Britain. Her soldiers won 
laurels on the battlefields: of France and elsewhere. 
She neither spared men nor money in that critical 
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hour. By this loyal service and help she established 
her claim to be trusted with further powers to 
manage her own affairs, The British statesmen were 
not slow to respond. Mr. Montague, the then 
Secretary of State for India, made his epoch-making 
announcement regarding the constitutional goal of 
India on August 20th, 1917. The announcement ran 
as under :— 


“The policy of His Majesty's Government, with which the 
Government of India are in complete accord, is that of increasing 
association of Indians in every branch of the administration and the 
gradual development of self-governing institutions with a view to the 
progressive realization of responsible government in India as the 
integral part of the British Empire. They have decided that 
substantial steps in this direction should be taken as soon as possible 
and that it is of the highest importance as a preliminary to consider 
what these steps should be that there shall be a free and informal 
exchange of opinion between those in authority at home and in 
India. His Majesty's Government have accordingly decided, with 
His Majesty's approval, that I should accept the Viceroy's invitation 
to proceed to India to discuss these matters with the Viceroy and 
the Government of India, to consider with the Viceroy the views of 
local Governments, and to receive with him the suggestions of 
representative bodies and others. 


‘‘T would add that progress in this policy can only be achieved 
by successive stages. The British Government of India, in whom 
the responsibility lies for the welfare and advancement of Indian 
peoples must be judges of the time and the measures of each advance, 
and they must be guided by the co-operation received from those 
upon whom new opportunities of service will thus be conferred and 
by the extent to which it is found that confidence can be reposed in 
their sense of responsibility.’’ 


August 20th, 1917, will always remain a red-letter 
day in the constitutional history of India. It was 
the policy enunciated in the Declaration made on 
that day which put India on the road to Swaraj. It 
still remains the sheet-anchor of the policy of the 
British Parliament towards India, though it has been 
interpreted and reinterpreted to suit the needs of 
the hour and the whims of the Government in power. 


The Montford Reforms —This Declaration was 
implemented by the grant of the Montford Reforms of 
1919, which may be said to be the first real step 
towards Kesponsible Government. These Reforms 
were based on the following four principles :— 


(1) There should be, as far as possible, complete popular 
control in local bodies and the largest possible independence for 
these of outside control. 
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(2) The Provinces are the domain in which the earlier steps 
towards the progressive realization of Responsible Government 
should be taken. Some measure of responsibility should be given 
at once and our aim is to give complete responsibility as soon as 
conditions permit. 


(3) The Government of India must remain wholly responsibl® 
to Parliament, but the Indian Legislative Council should be enlarge 
and made more representative, and its opportunities of influencing 
Government, increased. 


(4) There should be a gradual relaxation of the control of the 
British Parliament and the Secretary of State over the Government 
of India and the Provincial Governments, 


Under the scheme of the Reforms, the government 
in India still remained technically unitary, but in 
actual effect transfer of authority took place to the 
Governors’ Provinces under the “ Devolution Ruies” 
and “ Relaxation of Control Rules.” Subjects were 
classified as Central and Provincial for the purposes 
of legislation as well as administration. Separate 
sources of revenue were also assigned to the 
Provinces. Dyarchy or a sort of dual government 
was introduced in the Provinces. The administration 
of Provincial subjects was divided into the Reserved 
and the Transferred halves. The former included 
certain key subjects like land-revenue, finance, law 
and order, ete., while the latter included nation 
building departments of education, local self- 
government, public health, jails, ete. The former 
half was under the charge of the Governor and his 
Executive Councillors, while the latter half was 
under the charge of the Governor and his Ministers. 
The last-mentioned were to be _ selected by the 
Governor from among the elected members of the 
Provincial Legislature and were responsible to it for 
the administration of their departments. The 
Executive Councillors were responsible to the 
Governor and not to the Legislature. 


The membership of the Provincial Legislative 
Councils was considerably increased. They were to 
have an increased elected element. The franchise 
qualifications were lowered so as to widen the 
electorate. Their powers were also extended so as to 
give them the powers of voting the Provincial 
Budgets, controlling the Transferred Departments, 
and criticising the administration in general. The 
Councils were to be presided over not by the 
Governors: but by elected Presidents after the first 
four yearsafter the inauguration of the Reforms. 
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Certain minor Proyinces, the Chief Commissioners” 
Provinces and the Backward Tracts were kept under 
the control of the Central Government. | 


Control and direction of the Government in India 
was vested with the Governor-General in Council. 
The number of the Governor-General’s Executive 
Council was to be such as might be thought fit by 
His Majesty. The Commander-in-Chief was made a 
permanent member of the Governor-General’s 
Council. The Central Legislature was to be a bicameral 
legislature, consisting of the Council of State and the 
Legislative Assembly. The Council of State was to 
have a membership of not: more than sixty, of whom 
not more than 20‘could be officials, and 33 were 
to be elected. The total strength of the Legislative 
Assembly was to be 140, of whom 100 were to be 
elected and 26 were to be officials. After the first 
four years after the introduction of the Reforms, the 
Assembly could elect its own President. 


The control of the Secretary of State in Council 
was continued except over the transferred sphere in 
the Provinces. The total strength of the Council 
of India was fixed at from eight to twelve. Half of 
the members must have served or resided in India for 
at least ten years. The term of office of a member was 
fixed to be five years. The salary of the Secretary of 
State for India was to be paid by the British 
Exchequer while other expenses of the India Office 
were to be met from Indian revenues. To carry on 
the agency business of the Government of India, a 
High Commissioner for India in the United Kingdom 
was to be appointed, by the Government of India, 
under whose control and pay he was to function. 


Provision was made for the appointment after 
ten years of a Commission for investigating and 
reporting on the working of the Reforms and to make 
recommendations for further advance, 


Working of the Reforms of 1919.—This Reform 
Scheme had a mixed reception in India. The 
moderate section of political thinkers welcomed it, 
while the extremists pronounced it as wholly 
inadequate and completely unsatisfactory. The latter 
boycotted the newly established Councils and started 
in 1921 a campaign of non-violent non-co-operation. 
under the leadership of Mahatma Gandhi. To the 
issue of reforms was joined the issue of Khilafat 
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regarding which the Muslim mind was agitated at the 
time. In the absence of the left-wingers, the 
Moderates captured the Councils and worked the 
Reforms. Even they were not satisfied with the 
Reforms and in September, 1921, demanded through 
a resolution an early revision of the Montford 
Reforms. 


Meanwhile the Non-Co-operation Movement was 
called off. A section of the Congressmen, called the 
 Swarajists,” decided to fight the elections and to 
capture the Councils with a view to act on a policy 
of uniform, continuous and sustained obstruction. 
Under the distinguished leadership of Mr. C. BR. Dass 
and Pandit Moti Lal Nehru, they scored triumphs in 
certain Provinces and became very conspicuous in the 
Central Legislature. In the Central Provinces and 
Bombay, they wrecked the Reforms, while at the 
Centre, they put a considerable pressure. At the 
instance of Pandit Moti Lal Nehru, the Legislative 
Assembly passed a resolution urging the Goverment 
to convene a Round Table Conference of British and 
Indian statesmen to formulate a scheme of full 
Responsible Government for India. The Government 
was opposed to the the changing of the Act, but agreed 
to appoint a Committee to enquire into the working of 
the Reforms and to suggest changes within the frame- 
work of the Act, The majority of the Muddiman Com- 
mittee reported that the Constitution was working well 
and required a longer period of trial before requiring 
changes. It suggested certain changes of a 
technical nature. The minority, on the other hand, 
declared the dyarchy to be unworkable on account 
of its inherent defects and suggested the remodelling 
of the whole scheme. In September, 1925, a Swarajist 
amendment urging fundamental changes in the 
Constitution of India and demanding the holding of 
a Round Table Conference was carried in the 
Assembly against the opposition of the Government. 
Political agitation, indicating dissatisfaction with the 
Montford Reforms, continued in the country. 


The Statutory Commission —The British Govern- 
ment was now persuaded to appoint a Statutory 
Commission to go into the question of Indian reforms. 
On 8th November, 1927, two years before the due 
time, Lord Irwin, the Governor-General of India, 
announced the appointment by Parliament of the 
Indian Statutory Commission. It was to enquire into 
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*‘ the working of the system of government, the growth of 
education, and the development of representative institutions in 
British India, and matters connected therewith, to report as to 
whether and to what extent it is desirable to establish the principle 
of responsible government or to extend, modify, or restrict the 
degree of responsible government then existing therein, including the 
question whether the establishment of second chamber of the local 
legislatures is or is not desirable."' 

Later on the Commission was also empowered to 
examine the adjustment of relationship between the 
Indian States and the British Indian Provinces. 


The Commission was to function under the 
presidency of Sir John Simon and had an all-white 
membership. The exclusion of any Indian from the 
membership of the Commission excited widespread 
resentment in India. The moderate and the extremist 
elements were united against the Commission and 
boycotted it. This resentment did not disappear even 
when Sir John Simon proposed to consult the Central 
and the Provincial Committees. The Legislative 
Assembly passed a resolution boycotting the Simon 
enquiry. 

Lord Irwin’s Announcement.—It was under these 
circumstances that Lord Irwin made an important 
announcement on behalf of His Majesty's Government 
on October 31, 1929. It was declared that in the 
judgment of His Majesty’s Government, it was 
implicit in the Declaration of 1917 that the natural 
issue of India’s constitutional progress as there 
contemplated was the attainment of Dominion Status, 
and that after the report of the Statutory Commission 
was published, Indian political leaders would be 
invited to hold consultation with British statesmen 
at a Round Table Conference in London This satisfied 
the Liberals who welcomed the idea of a Round Table 
Conference, but left the Congress politicians cold 
because their demand for an assurance that at the 
Conference will be framed a Constitution granting 
Dominion Status to India was refused. At the annual 
session of the Indian National Congress at Lahore in 
December, 1929, a resolution was passed boycotting 
the forthcoming Round Table Conference and em- 
powering Mahatma Gandhi to start a campaign of 
direct action. This was done in March, 1930. 
Throughout the year the country, remained in the 
grip of the Civil: Disobedience Movement. Mahatma. 
Gandhi and all other important leaders, along with. 
thousands of their followers were put behind the 
prison-bars, 
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The Commission's Report.—The report of the Simon 
Commission was issued in June, 1930, but was 
received with indifference. The Commission was 
not called upon to deal with the Federation of British 
India and Indian India as an immediate issue and 
therefore recommended it asa distant ideal. It 
recommended a scheme of Provincial Autonomy 
without any great advance at the Centre. This did 
not satisfy public opinion in the country. On July 
9th, 1930, His Excellency the Viceroy declared 


inter alia before the members of the Legislature: 

“The Conference will thus enjoy the unfettered right of 
examining the whole problem in allits bearings, with the knowledge 
that its labours are of no academic kind, and His Majesty's 
Government still hope that Indians of ail schools of thought, what- 
ever the attitude that some have hitherto taken, will be ready to 
share in this constructive work.”’ 


The Round Table Conference—The Round Table 
Conference was inaugurated by His Late Majesty King 
George V on the 12th of November, 1930. It held its 
sittings under the presidency of late Mr. Ramsay 
Macdonald, the Labour Prime Minister. At the very 
first sitting the Princes expressed their readiness to 
join a Federation of British India and the Indian 
States. This changed the scope of the Conference, 
which now set about to frame a Federal Constitution 
for India. The Conference divided itself in various 
Committees and Sub-Committees like the Federal 
Structure Sub-Committee, the Minorities’ Sub- 
Committee, the Provincial Constitution Sub- 
Committee, the Burma Sub-Committee, the Services 
Sub-Committee, and the Franchise Sub-Committee. 
The Conference adjourned on Janurary 19th, 1931, with 
@ view to exploring avenues for a communal 
settlement and to sound public opinion on the 
decision of the Conference. The Prime Minister made 
an important speech on tbe closing day, in which he 
envisaged a Federal Government for India with respon- 
sibility for government on the Central and the Provin- 
cial Legislatures with certain necessary safeguards. 

The Gandhi-Irwin Pact.— This had a good reception 
in India. On their return from England, some of the 
prominent Round Tablers tried to impress upon the 
Congress leaders the desirability of trusting British 
statesmen and participating in further consultation. 
Mahatma Gandhi and the Viceroy, Lord Irwin, were 
brought together and negotiated the Gandhi-Irwin 
Pact in March, 1931. This resulted in the calling off 
of the Civil Disobedience Movement and the release of 
political prisoners. The Congress also agreed to be 
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represented at the second session of the Round Table 
Conference. This Pact was ratified by the 
annual session of the Indian National Congress at 
Karachi on 3lst December, 1981. 

The Round Table Conference —The Round Table 
Conference met for the second time in London on 7th 
September, 1931. Gandhiji attended it as the sole 
representative of the Congress, Meanwhile the Labour 
Government resigned and after the General Elections, 
the National Government, with strong conservative 
backing, took office. The Labour Secretary of State 
for India gave place to Sir Samuel Hoare, the 
Conservative Secretary of State for India. The work 
of the Conference was taken up from where it had 
been left before, but the Indian representatives failed 
to arrive at an agreed solution of the Communal 
Problem. The Prime Minister then declared that the 
British Government might be compelled to apply a 
provisional scheme embodying the decision of His 
Majesty’s Government on the Communal Problem. 
A number of Committees—the Franchise (Lothian) 
Committee, the Federa] Finance (Percy) Committee, 
the States Enquiry (Davidson) Committee (financial) 
were set up to enquire into specific problems. A 
Consultative Committee—a sort of a general Sub- 
Committee of the Conference—was also set up to 
function in India. Even this Committee failed to 
find out a solution of the Communal Problem. 

The Communal Award.—Meanwhile the Civil 
Disobedience Movement was revived on the return 
of Mahatma Gandhi from London in the beginning of 
1932. All the great leaders of the Congress were 
again arrested by Lord Wiaillingdon’s Government. 
On 16th August, 1932, was announced the Premier’s 
Communal Award, which provided separate com- 
munal electorates for Muslims, Sikhs, Indian 
Christians, Anglo-Indians, Europeans, Women, and 
the Depressed Classes. Mahatma Gandhi protested 
against the provision of separate electorates for the 
Depressed Classes as it meant disrupting the 
Hindu Community. When it was unheeded, 
he declared his intention of fasting unto 
death, if this provision was not changed. This 
resulted in hurried negotiations, which brought 
about the Poona Pact, which gave practically double 
the number of seats to the Depressed Classes but kept 
them in the fold of the Hindu community. This 
Pact was accepted by the British Government, 
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The Round Table Conference—In September, 1932, 
Lord Willingdon, the Viceroy of India, declared on 
behalf of His Majesty’s Government that it was pro- 
posed to introduce constitutional reforms on the 
basis of an All-India Federation with the widest 
practicable measure of Responsible Government both 
at the Cenfre and in the Provinces. The third session 
of the Round Table Conference met with a smaller 
representation on 17th November, 1932, and broke up 
on 24th December, 1932. It considered the reports 
of the various committees and certain other important 
matters. 

The White Paper and the doint Parliamentary 
Committee,—His Majesty's Government published its 
proposals for constitutional reforms for India in a 
Parliamentary White Paper”, published in March, 
1933. A Joint Parliamentary Committee under the 
Presidency of the Marquess of Linlithgow was 
appointed in April, 1933, to examine and to report on 
the White Paper proposals, The Committee was helped 
by Indian assessors. After hearing lengthy evidence 
and examining voluminous material, the Committee 
snbmitted its report to Parliament on November 22. 
1934. The report was adopted by both Houses of 
Parliament. 

The Government of India Act, 1935.—-The Govern- 
ment of India Bill, 1935, which was based on the 
recommendations of the Joint Parliamentary 
Committee, was read a first time in the Parliament 
on 5th February, 1935 The motion for the Third 
Reading was made on 4th June, 1935. It was 
placed before the Lords on 6th June, 1935, and was 
passed with certain amendments on 24th July, 1936. 
It again came before the Commons who accepted 
most of the amendments moved in the Lords. The 
Lords also agreed to certain amendments by the 
Commons to their amendments. The Bill at last 
received the royal assent on August 2, 1935, and 
became the Government of India Act, 1935. 

It is perhaps the longest Act in the history of 
Parliament. The original Act consisted of 478 clauses 
and 16 Schedules. By the Government of India 
(Reprinting) Act, passed on 20th December, 1936, 1t 
has been divided in the Government of India Act, 
1945, and the Government of Burma Act, 1935. The 
former contians 321 Sections and 1!0Schedules, A 
short Amending Act has recently been passed by 
the Parliament. _ aoe 
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The Preamble to the Government of India Act. 1919* 


“ Whereas it is the declared policy of Parliament 
to provide for the increasing asscciation of Indtans 1" 
every branch of Indian Administration, and for the 
gradual development of Self-Governing tinstttuttons. 
with a view to the progressive realization of responstble 
government in British India as an integral part of the 
empire : 


And whereas progress in giving cffect to this policy 
can only be achieved by successive stages, and itis 
expedient that substantial steps in this direction should 
now be taken : 


And whereas the time and manner of each advance 
can be determined only by Parliament upon whom 
responsilility lies for the welfare and advancement of 
the Indian peoples : 


And whereas the action of Parliament in such 
matters must be guided by the co-operation received 
from those on whom new opportunities of service will 
he conferred, and by the extent to which itis found 
that confidence can be reposcd in their sense of 
responsitility : 

And whereas concurrently with the gradual 
development of self-governing institutions in the 
Provinces of India it is expedient te gtve to those 
Provinces in provinctal mattersthe largest measure of 
independence of the Government of India, which 1s 
compatible with the due discharge by the latter of its 
own responsibilities : 


Be it therefore enacted by the Kings most 
Excellent Majesty by and with the advice and consent of 
the Lords Spiritual and Temporal. and Commons, tn 
this present Parliament assembled, by the authority of 
the same, as follows. 


*This Preamble stands with the Government of India Act, 
3935, 
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CHAPTER I 


THE SUPREME AUTHORITY : 
THE CROWN IN RELATION TO INDIA 


The Act and the Preamble ; The Supreme Authority ; 
Powers of the Crown; British India; Indian States. 


The Act and the Preamble.— Constitutional changes 
in the Government of India have been brought about 
by the enforcement on Ist April, 1937 of a part of the 
Government of India Act, 1935. Unlike other Acts, 
this Act has no Preamble to it, explaining the objects 
and aims of passing it. According to the British Attor- 
ney General, “Much anxious consideration was given 
to the drafting of this Bill, and it naturally occurred 
both to the Government and to private Members and 
to other persons interested in the Bill to consider 
whether it would not be desirable, as the Government 
of India Act, 1919, had a Preamble, to have a Preamble 
to this Bill. That question was decided in the negative 
and the Bill was introduced without a Preamble.’* 
It is needless to go into the reasons that led the 
authorities to take the decision that they did, but there 
is no gainsaying the fact that it caused bitter disap- 
pointment to that section of the people in India, which 
desired that the seal of Parliamentary approval should 
be affixed in unequivocal terms to ‘Dominion Status’ 
as the declared goal of Indian constitutional evolution. 
Nevertheless in order to avoid the impression that the 
British Government had gone back on the statutory 
declaration made in the Government of India Act, 
1919, regarding the constitutional goal of India, the 
British Government decided and the Parliament 
agreed, that the Preamble of the Government of India 
Act, 1919, should not be repealed along with that Act 
itself. Thus the Preamble to that Act stands and 
should be studied along with this Act. 


*Parliamentary Debates. 
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of oversea territories save in so far as they are regula- 
ted by the Act.’* The Crown’s prerogative rights re- 
garding British India include the right to control 


‘foreign affairs, including the right to cede territory, 


making war and peace, the annexation of territory. 
exemption from civil and criminal liability for itself 
and its property (though law suits can be broughtt 
against the Federation or the Provincial. Govern- 
ments), grants of honours of imperial status, 
the settling of the order of precedence, the 
right of granting pardons, reprieves, respites or re- 
missions of punishment, the supreme ownership of 
all land, enjoyment of escheats of land, treasure-troves 
and the property of persons dying intestate without 
kin, and ownership of mines, etc. 


The powers of the second kind include multi- 
farious powers as provided for under the Act. They 
relate to the appointment of the Governor-General of 
India and the Governors of the autonomous British 
Indian Provinces, the acceptance of the accession of 
the Indian States to the Federation, the issuing of the 
Instrument of Instructions to the Governor-General 
and the Governors, the appointment of the Commander- 
in-Chief, the control of His Majesty as to defence ap- 
pointments, the constitution of the Federal Court and 
the High Courts, the use of His Majesty’s forces in 
connection with the discharge of functions of the 
Crown in its relations with the States, the expenses 
of the Crown in connection with the Indian States. 
the audit of accounts relating to the discharge of the 
functions of the Crown in relation to Indian States, 
the contracts in connection with the functions of the 
Crown in relation to Indian States, the right of re- 
ceiving contributions and payments from the Indian 
States, the power granting commissions in any naval, 
military or air force raised in India, the right of 
issuing Orders in Council as specified in the Act, the 
power of declaring Excluded and partially Excluded 
Areas by Orders in Council. the power of disallow- 
ing Federal and Provincial Acts, the power of pro- 
claiming the establishment of the Federation, and 
many other powers as provided for at various places 
in the Act. 


*Sec. 179° 
tKeith ; Constitutional History of India, page 324. 
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(it) The Indian States.—The relationship between the 
Crown and the Indian States is by no means so simple. 
The Indian States occupy a peculiar position in the 
British Empire. They stand on an entirely different 
footing regarding both status and character as compared 
with the British Indiau Provinces. They form part of 
the Indian Empire but they are not British territory and 
their subjects are not British subjects. They are not 
subject to the legislative authority of the British 
Parliament or to the judicial power of the Privy 
Council. Yet they are not in practice really sovereign 
because they have admittedly lost control of their 
external affairs, and are not known to international 
law. ‘They are, however, subject to the rights of the 
Paramount Power. The Indian Princes claim that 
this Paramount Power is the Crown and not the 
(Jovernment of India and that they are tied to the 
Crown by their treaties. The Butler Committee accept- 
ed “that the relationship of the States to the ‘Para- 
mount Power 1s a relationship to the Crown, that the 
treaties made with them are treaties made with the 
Crown. and that those treaties are of continuing and 
binding force as between the States which made them 
and the Crown.” ‘lhe same Committee, however, felt 
it difficult to give a precise definition of Paramountcy. 

“ Paramountcy must remain paramount; it must 
fulfil its obligations defining or adapting to the shift- 
ing necessities of the time and progressive develop- 
ment of the States.”’ The relationship between the 
Paramount Power and the States “is a living, growing 
relationship shaped by circumstances and policy, which 
is a mixture of history, theory and modern fact.” In 

1926 Lord Reading in a letter to His Exalted Highness 
the Nizam summed up the position as under :— 


“The sovereignty of the British Crown is supreme 
in India, and, therefore. no ruler of an Indian State 
can justifiably claim to negotiate with the British 
Government on an equal footing. Its supremacy is 
not based only on treaties and engagements but 
exists independently of them, and quite apart from its 
prerogative power it is the right and duty of the 
British Government, while scrupulously respecting all 
treaties and engagements with the Indian States, to 
preserve peace and good order throughout India.” 
Thus the British Government has certain rights 
regarding Indian States which go under the name of 
Paramountcy. These are at present exercised on 


behalf of the Crown by the Governor-General in 


Position of 
the Indian 
States. 


Paramountcy 


The 
sovereignty 
of the 
British 
Crown 


Resumption 
of rights by 
the Crown 


Instrument 
of Accession 


States not 
acceding to 
the 
Federation 
and subjects 
not ceded to 


the 
Federation 


© THE NEW CONSTITUTION OF INDIA 


Council under the general control of the Secretary of 


‘State. The Joint Parliamentary Committee felt it 


necessary to resume them in their entirety into the 
hands of the Crown. But there is obvious differ- 
ence between the resumption of authority in the case 
of British India and that of the Indian States, because 
while in the case of the former that power can be 
entirely redistributed or assigned without any hitch, 
in the case of the latter it cannot be done in view of 
the internal sovereignty of the Indian States. This fact 
has greatly influenced the character and composition 
of the Indian Federation and will be discussed here- 
after. No ruler of an Indian State can be compelled 
against his will to join the Indian Federation which 
cannot exercise any authority over the State without 
the consent of the Ruler. Provision has, therefore, 
been made in the Act for the voluntary joining of the 
Federation by the princes by means of the Instruments 
of Accession in which a declaration will be made by 
them individually that they accede to the Federation 
as established under the Act.* In such an Instrument 
the Indian Prince shall specify the matters with respects 
to which the Federal Legislature may make laws for 
his State. It will not be open to him to reduce the 
number of these subjects later on. His Majesty, 
however, can refuse to accept any Instrument of 
Accession if he thinks that it is inconsistent with the 
federal scheme under the Act. 


Regarding those States which may not enter the 
Federation and regarding those subjects which may not 
be ceded to the control of the Federation, the Crown’s 
position will be the same as before the passing of 
the Act. To discharge these functions it can appoint 
its Representative separate from the Governor-General 
though it will be lawful for it to appoint the same 
person to both the offices. It is provided that any 
powers connected with the exercise of the functions 
of the Crown in its relations with the States shall, in 
India, if not exercised by His Majesty, be exercised 
only by, or by persons acting under the authority of, 
His Majesty’s Representative for the exercise of such 
functions of the Crown.} 


‘To sum up it may be stated that as far as British 
India is concerned all authority, rights, and juris- 
diction have been resumed by the Crown and then 


*Sec. 6 (1). tSec.6(4). {Sec. 2 (1). 


THE SUPREME AUTHORITY OF THE CROWN ¢ 


a redistribution of the authority has been made be- 
tween the autonomous Provinces and the Federation. 
Regarding Indian States the powers and functions 
of the Crown have also been resumed by itso as to 
make the establishment of the Federation possible, 
The latter will come into being as far as the States are 
concerned only by the willing act of their Rulers, and 
its authority will extend only over the sphere willing- 
ly ceded by them and agreed to by the Crown. 
The powers of the Crown in relation to the affairs of 
India are to be exercised through the Secretary of 
State for India who is a member of the British Cabi- 
net and is responsible to Parliament. 
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The Federation of India; the Development of the Federal 
Idea : Federation of British Indiaand the Indian States; Realiza- 
tion of the Ideal ; the Units of the Federation ; the All-India Federa- 
tion : Some Anomalies of the Indian Federation. 


The Federation of India. The Government of India 
Act, 1935, envisages the organisation of the Indian 
government on a federal basis. The new government 
is to include British India and those Indian States 
which may be willing to join it. The conditions 
under which and the method how the Federation of 
India is to come into being is laid down in the Act* 
as follows :— 


1. “It shall be lawful for His Majesty, if an ad- 
dress in that behalf has been presented to him by 
each House of Parliament and if the condition herein- 
after mentioned is satisfied, to declare by proclama- 
tion that as from the day therein appointed there 
shall be united in a Federation under the Crown, by 
the name of the Federation of India,— 


(a) the provinces hereinafter called Governors’ 
Provinces, and 


(6) the Indian States which have acceded or 
may thereafter accede to the Federation ; 
and in the Federation so established there shall be 
included the Provinces hereinafter called Chief Com- 
missioners’ Provinces. 


2. The condition referred to is that States— 


(a) the Rulers whereof will, in accordance with 
the provisions contained in Part II of the First Sche- 
dule to this Act, be entitled to choose not less than 
fifty-two members of the Council of State ; and 


(b) the aggregate population whereof, as ascer- 
tained in accordance with the said provisions amounts 
to at least one-half of the total population of the 
States as so ascertained, have acceded to the 
Federation.” 
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The Development of the Federal Idea.—It is very interesting 
to trace the growth of the idea of a Federation for India, 
Before the entorcement of the Act of ‘1935, in the words of 
the Joint Parliamentary Committee Report, ‘‘ notwithstanding 
the measure of devolution on the Provincial authorities which 
was the outcome of the Act of 1919, the Government of India 
is and remains in essence a unitary and centralised Government, 
with the Governor-General in Council as the keystone of the whole 
constitutional edifice, and it is through the Governor-General in 
Council that the Secretary of State and ultimately Parliament dis- 
charge their responsibilities for the peace, order and good govern- 
ment of India.’’ * Asa matter of fact it is one of the most important 
achievements of the British in India that that great land is politically 
unified under the aegis of one all-pervading government and the 
various parts of India are linked with one another so that for once 
India emerges as one indivisible whole. But this process went too 
far so that the Government of India became highly centralized and 
left little scope of independent action to the provinces. The p1o- 
vincial governments did not enjoy any authority on their own account 
but by devolution or delegation from the centre. To a great extent 
thev became merely the agents of the Central Government. This is 
obviously not suited to the great subcontinent of India which is a 
land of diversities—ethnologica). cultural, religious, communal. lin- 
guistic. and geographical. To allow full scope to the safeguarding 
and development of various interests and peographical areas while 
keeping them parts of one whole, the idea of Federation came to be 
mooted. 

Indeed India is not altogether strange to the idea of a practical 
federation. Throughout her history India has presented a spec- 
tacle of unity in diversity. Both centrifugal and centripetal forces 
have been at work, When under the influence of the former, India 
became a congeries of sovereign states, there was no poliucal union 
and hence there was no idea of federation. But when under the 
influence of centripetal forces represented by a Chandrayupta, an 
Asoka, a Samudragupta, an Harsha, an Allaud-Din, or an Akbar, 
India was unified, there was a political union under the aegis of 
an I:mpire, The organization of these Empires was superficially on 
a unitary basis represented by the authority of the Emperor, but in 
actual practice it worked on federal lines because under the very 
nature of things considerable autonomy had to be allowed to 
provincial governments under provincial viceroys and the composite 
states which never completely lost their identity. It was a_ political 
convention with Indian rulers in the past that generally speaking after 
a conquest, they were content with a formal recognition of their 
supremacy in recognised ways by a conquered state and then allowed 
it to carry on in its old way subject to the authority of the Central 
Government which was rarely exercised in actual practice. Thus 
federalisin in its practical aspects was not unknown to India in 
the past. 

The British, however, from the very beginning aimed at com- 
plete centralisation. Before 1773 the Presidencies of Calcutta, 
Bombay. and Madras were almost independent of each other. The 
Regulating Act of 1773 for the first time tried to introduce unity of 
control by subordinating in certain matters the Presidencies of Bombay 
and Madras to the control of the Presidency of Fort William. Pitt's 
India Act of 1783 made the position clearer. The process went on 
till by the Act of 1833 the legislative and administrative centraliza- 


* Joint Parliamentary Report, page 3, para 5 
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tion was complete. It received added strength from the develop- 
ment of rapid means of communication in the fiftees. Thus by the 
Mutiny the system of government in India was highly centralised and 
the Government of India exercised complete control over the 
Provincial Governments. 


The conditions created by the Mutiny started the reverse 
process. “The defects of the system—the extravagance that it 
entailed, the lack of any connection between Provincial needs and 
the distribution of funds among the Provinces, the indifference and 
apathy of the Provincial Governments in the growth of revenue 
collected through their agency—all pointed the way to some sort of 
decentralization in finances and administration in the interests of 
efficiency."’ The process of financial decentralization was initiated 
by Lord Mayo in 1870. It was continued till the system of ‘Provin- 
cial financial settlements’ was made permanent by Lord Hardinge. 


Yet there was no idea of federation because the Provinces were 
merely subordinate administrative divisions with no statutory de- 
marcation of legislative, administrative and financial spheres. The 
Announcement of August 20,1917, and the decision of the authors 
of the Joint Report to make a beginning towards responsible self- 
government for India in the Provinces necessitated a change in the 
centralised system of Indian Government. This led sto the idea of 
Provincial Autonomy which in its turn Jed tothe idea of Indian 
Federation, 


This gradually came to be regarded as an ultimate goal of 
British policy in India. The authors of the Montagu-Chelmsford 
Report declared: ‘Our conception of the eventual future of India 
is a sisterhood of States, self-governing in all matters of purely 
local or provincial interest." The idea was strongly recommended 
by the Simon Commission which wrote, “Apart altogether from any 
question of an ultimate federal union between the Indian States and 
British India, there are, we think, very strong reasons for the re- 
construction of the Indian constitution on a federal basis.’ It went 
on to argue that “if self-government is to be a reality, it must be 
applied to political units of a suitable size, after taking into account 
all relevant considerations, "' and ‘‘that it is only in a federal struc- 
ture that sufficient elasticity can be obtained for the union of ele- 
ments of diverse internal constitution and of communities at very 
different stages of development and culture."’ 


Besides, there are other arguments in favour of a Federation for 
India. It provides a working solution of the Hindu-Muslim problem in 
its all-India aspect because it ‘satisfies the ambition of the Muslims to 
rule over the Hindus in certain Provinces’ and ‘provides a safe- 
guard of Muslim interests in other Provinces’. Looked at from this 
point of view Indian Federation becomes a Federation of Communi- 
ties. Theidea certainly appeals to the leaders of the Muslim 
Minority in India. The late Sir Muhammad Shafi stated in the 
meeting of the Minorities Committee at the First Round Table 
Conference: ‘To my mind the Federal India of the future with the 
Central Government in the hands of the majority community, and 
the Provincial Governments in six out of the eight Governors’ 
Provinces in the hands of the same community, the four Provinces 
in which the Majority Community will be in a minority and the 
Minority Community will be in a majority will in itself constitute a 
guarantee of good treatment by both the communities. To me this 
one picture as regards the future is the most fascinating and the most 
attractive, for to my mind this is the real solution, the permanent 
soluticn of the Hindu-Mukammadan problem in India."’ The late 
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Maulana Muhammad Ali also spoke in the same strain at the First 
Round Table Conference: ‘‘Luckily, however, there are Mussalman 
majorities in certain provinces, and with the federal form of Govern- 
ment, which is suited to India not only for Hindu-Moslem reasons 
but for the sake of the Princes, this is in our favour.’’ Again the two 
sentiments of national unity and cultural autonomy which is some- 
times accompanied with a demand for the reorganisation of provinces 
on linguistic or cultural basis can only be reconciled through federa- 
lism. Lastly in the words of the Joint Parliamentary Report, 
‘Provincial Autonomy is, in fact, an inconceivable policy unless it 
is accompanied by such an adaptation of the structure of the Central 
Legislature as will bind these autonomous units together. In other 
words, the necessary consequence of Provincial Autonomy in British 
India is a British India Federal Assembly. Thus various problems 
of the present-day India can be solved through the establishment of 
the Indian Federation.”’ 


Federation of British India and the Indian States. But 
British India does not stand alone. Side by side with it exists 
Indian India, comprising nearly six hundred states with slightly less 
than half the area and one-fourth of the population of India. Thus 
All India is more than British India. ‘India is one and indivisible. 
Nature has not divided her into British India and Indian States. 
These political divisions are purely arbitrary. There are no natural 
barriers separating the two.'’ In the words of the Simon Commission 
“it is frequently an accident of history whether a particular district 
has been brought directly under British rule or left in the hands of 
an Indian ruler. There is little or nothing to tell the ‘traveller as ‘he 
passes by train from one to the other that he has crossed the boun- 
dary. Whatever may bethe differences of climate and physical 
feature, and whatever may be the diversities of race and religion in 
India, it is not these differences that are reflected in the purely 
arbitrary division between British and State territory. There is an 
essential unity in diversity in the Indian peninsula regarded as a 
whole.'"* Again both the British India and the Indian States are 
united to the British Crown through the Government of India. 
Further ‘‘economic forces are such that the States and British India 
must stand or fall together....The increasing importance of industry 
brings problems that must be faced by both together. In such vital 
matters as communications (rail, road or postal), customs, monetary 
policy and labour regulation, co-operation is becoming essential.’’ t 
Apart from purely economic matters, co-operation is absolutely es- 
sential in questions relating to defence and social matters. 


The Joint Parliamentary Committee also realized this. They 
stated ‘that unity of India on which we have laid so much stress 
is dangerously imperfect so long as the Indian States have no 
constitutional relationship with British India.'’{ In the next paral 
they continued: ‘'The existing arrangements under which economic 
policies, vitally affecting the interests of India as a whole, have to 
be formulated and carried out are being daily put to an ever- 
increasing strain, as the economic life of India develops. For 
instance, any imposition of internal indirect taxation in British 
India involves, with few exceptions, the conclusion of agreements 
with a number of States for concurrent taxation within their frontiers, 
or, in default of such agreement, the establishment of some system 
of internal custom duties—an impossible alternative,.....--++... Worse 
than this, India may be said even to lack a general customs system 
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uniformly applied throughout the sub-continent. On the one hand, 
with certain exceptions, the States are free themselves to intnose 
internal customs policies, which cannot but obstruct the flow. of 
trade.........0n the other hand, tariff policies. in which every part 
of India is interested. are laid down by a Government of India and 
British India Legislature in which no Indian State has a voice,....... ee 
Moreover a commen company law for India, a common banking 
law, acommon body of legislation on copy-right and trade-marks, 
a common system of communications, are alike impossible ..... On 
all these points the Federation now contemplated would have power 
to adopt a common policy... 


Thus an All-India Federaticn has solid advantages from the 
point of view alike ot His Majesty's Government. of British India, 
and of the Indian States. It is so for His Majesty's CGcovernment 
because the States’ bloc will apply a brake to any undesirable 
measure Of British Indian statesmen and will give steadfast support 
to a strong and stable Central Government. The States, conservative 
and backward as thev are, can be used for retarding the too hastv 
progress of British India towards economic and political nationalism, 
They can also be used. if need be, to put an obstacle in the way of an 
early demand for the transfer to responsibie Indian ministers of com- 
plete control over the Cenrral Government including the departments 
of detence and external affairs. Thus the entrv of the States in the 
Federation provides an effective safeguard against British India ever 
thinking of complete independence or pursuing a reckless career of 
political advance. 


To British India, an All-India Federation offers solid economic 
and political advantages and particularly it affords possible appor- 
tunity for her peopie to realize their grand dream of a united India. 
The Indian States also gain by joining .the Federation. In the first 
instance it provides them an opportunity to bridle democracy in 
Ibritish India and thus to safeguard their autocracy because it is 
thought that ‘ Democracy and Autecracy, if brought together, have 
equal chances of diluting each other.’ It means financial gain to 
them—" either on account of the abolition of their tributes or the 
payment of compensations to them in lieu of ceded territorries.’' 
Again by entering the Federation. “they are agreeing to transfer 
that part of the Paramountcy which has reference to matters of 
common interest to the whole country and over which thev have 
hitherto no control, and such other portions of their power of a like 
nature ‘which were most liable to risk from erosion’ to an agency 
in which they will have an effective voice.''* 


Realization of the Ideal.—Thus self-interest of the parties 
made the realization of an All-India Federation a common, though 
distant, ideal. The Montford Keport stated: ‘' Granted the 
Announcement of August 20th, we cannot at the present time envisage 
its complete fulfilment in any form other than that of a conyeries 
of self-governing Indian provinces associated for certain purposes 
under a responsible government of India; with possibly what are 
now the Native States of India finally embodied in the same whole, 
in some relation which we will not now attempt to define.’"{ A 
similar ideal also appealed to some of the Indian Princes. On 
19th December, 1929, His Highness the Maharaja of Bikaner declared 
to the Legislative Assembly of his State: ‘I look forward to the day 


* Punniah, K. V.: India as a Federation, page 57. 
t para. 120, 
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uniformly applied throughout the sub-continent. On the one hand, 
with certain exceptions, the States are free themselves to impose 
internal customs policies, which cannot but obstruct the flow of 
trade.........0n the other hand, tariff policies. in which every part 
of India is interested. are laid down by a Government of India and 
British India Legislature in which no Indian State has a voice,......... 
Moreover a common company law for India, a common banking 
law, a common bodv of legislation on copy-right and trade-marks, 
a common system of communications, are alike impossible...... On 
all these points the Federation now contemplated would have power 
to adopt a common policy... ....."" 


Thus an All-India Federaticn has solid advantages from the 
point of view alike of His Majesty's Government. of British India, 
and of the Indian States. It is so for His Majestv’s Government 
because the States’ bloc will apply a brake to any undesirable 
measure of British Indian statesmen and will give steadfast support 
to a strong and stable Central Government. The States, conservative 
and backward as they are, can be used tor retarding the too hasty 
progress of British India towards economic and political nationalism. 
They can also be used. if need be, to put an obstacle in the way of an 
early demand for the transfer to responsible Indian ministers of com- 
plete control over the Central Government including the departments 
of defence and external affairs. Thus the entry of the States in the 
Federation provides an effective safeguard against British India ever 
thinking of complete independence or pursuing a reckless career of 
political advance. 


To British India, an All-India Federation offers solid economic 
and political advantages and particularly it affords possible oppor- 
tunity for her people to realize their grand dream of a united India. 
The Indian States also gain by joining .the Federation. In the first 
instance it provides them an opportunity to bridle democracy in 
British India and thus to safeguard their autocracy because it is 
thought that ‘ Democracy and Autocracy, if brought together, have 
equal chances of diluting each other.’ It means financial gain to 
them—"“ either on account of the abolition of their tributes or the 
payment of compensations to them in lieu of ceded territorries.’’ 
Again by entering the Federation, “they are agreeing to transfer 
that part of the Paramountcy which has reference to matters of 
common interest to the whole country and over which they have 
hitherto no control, and such other portions of their power of a like 
nature ‘ which were most liable torisk from erosion’ to an agency 
in which they will have an effective voice,''* 


Realization of the Ideal.—Thus self-interest of the parties 
made the realization of an All-India Federation a common, though 
distant, ideal. ‘The Montford Keport stated: ‘°' Gsranted the 
Announcement of August 20th, we cannot at the present time envisage 
its complete fulfilment in any form other than that of a congeries 
of self-governing Indian provinces associated for certain purposes 
under a responsible government of India; with possibly what are 
now the Native States of India finally embodied in the same whole, 
in some relation which we will not now attempt to define.'’"t A 
similar ideal also appealed to some of the Indian Princes. On 
19th December, 1929, His Highness the Maharaja of Bikaner declared 
to the Legislative Assembly of his State: ‘I look forward to the day 


* Punniah, K. V.: India as a Federation, page 57. 
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when a United India will be enjoying Dominion Status under the 
aegis of the King-I-mperor and the princes and States will be in the 
fullest enjoyment of what is their due—as a solid federal body in a 
position of absolute equality with the federal provinces of British 
India.’’ The Simon Commission also looked forward to the ultimate 
establishment of a Federation of Indian States and British Indian 
Provinces, but it did not anticipate that the States would be willing 
to join such an All-India Federation in the near future. This distant 
ideal of an All-India Federation became a practical proposition at 
the first session of the Kound Table Conference. Sir Tej Bahadur 
Sapru appealed to the patriotism of the Princes in these words: ‘'I 
ask them to say whether at any time in history India was so arbitrari- 
ly divided as it is now geographically, British India or Indian India. 
I say we are one India. ...... I, therefore, ask them to come forth 
on this occasion and say whether they are prepared to join an 
All-India Federation.’’ The reply to this appeal was _ patriotic 
enough. H.H.the Maharaja of Bikaner declared: “ We of the 
Indian States are willing to take our part in and to make our contri- 
bution to the greater prosperity and contentment of India asa _ whole. 
1 am convinced that we can best make that contribution through a 
federal system of government, composed of the States and JSritish 
India.’" The idea received support from all quarters and the 
Conference proceeded to discuss a scheme for an All-India Federation 
which was incorporated in the Government of India Act, 1935. 


The Units of the Federation. The Federation of 
India wiil be made up of (a) the ixovernors’ Provinces, 
(6) the Chief Commissioners’ Provinces. and (c) the 
Indian States which may accede to the Federation.* 
Under the Act the following constitute the Gover- 
nors’ Provinces :—(1) Madras, (2) Bombay. (3) Bangal, 
(4) the United Provinces. (4) the Punjab. (6) Bihar, 
(7) the Central Provinces and Berar. (S) Assam. (9) the 
North-West Frontier Province. (!0) Orissa. (L1) Sind, 
and “such other Governors’ Provinces as may be 
created under this Act.’*y This can be done hy an 
Order in Council after consultation of the Federal 
Executive and Legislature and the authorities of the 
Provinces attected.? The boundaries of a Province can 
also be altered in the same way. Bnrma has ceased 
to bea part of India since April Ist. 1937.8 Berar, though 
continuing under the sovereignty of His Exalted High- 
ness the Nizam, is deemed to be a part of (rovernor's 
Province. called the Central Provinces and Berar, and 
Berari subjects of His Exalted Highness, except for 
the purposes of any oath of allegiance, now rank as 
subjects of His Majesty.|| If, however, such an agree- 
ment with the Nizam for the administration of Berar 
ceases to have effect, His Majesty in Council may 
make such consequential modifications in_ the 
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provisions of this Act relating to the Central 
Provinces as he thinks proper. 


The following are recognized to be the Chief 
Commissioners’ Provinces :—British Baluchistan, 
Delhi, Ajmere-Merwara, Coorg, and the Andamans and 
N icobar Islands, the area known as Panth Piploda, 
and “sach other Chief Commissioners’ Provinces as 
may be created under this Act.’* Aden has ceased to be 
a part of India? It is providedin the Act{ that on such 
date as His Majesty may by Order in Council appoint, 
Aden shal] cease to be part of British India. His Majesty 
in Council is empowered to make proper arrangements|| 
for the government of Aden after the separation. 
Provision is made for conferring the power of hearing 
appeals from courts of Aden to some court in India 
against whose decisions appeal may be brought to His 
Majesty in Council, 


The other unit of the Federation will be consti- 
tuted by the Indian States which may join the 
Federation.§ A special procedure has been laid 
down for the entry of the Indian States. It is laid 
down in the Act] that a State sha]] be deemed to have 
acceded to the Federation if His Majesty has signified 
his acceptance of an Instrument of Accession executed 
by the Ruler thereof, whereby the Ruler fur himself, 
his heirs and successors declares that he accedes to 
the Federation as established under this Act with the 
intent that the King, the Governor-General of India, 
the Federal Legislature, the Federal Court and any 
other Federal authority established for the purposes 
of the Federation shal], by virtue of his Instrument 
of Accession, but subject always to the terms thereof, 
and for the purposes only of the Federation, exercise 
in relation to his State, such functions as may be 
vested in them by or under this Act. The Ruler also 
assumes the obligation of ensuring that due effect is 
given within his State to the provisions of this Act 
so far as they are applicable therein by virtue of his 
Instrument of Accession. The Instrument of Acces- 
sion, however, may be executed conditionally on the 
establishment of the Federation on or before a 
specified date, and in that case the State shall not be 
deemed to have acceded to the Federation if the 
Federation is not established by that date. 
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Sec, 288 (1).  §Sec. 5 (6). 
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Thus it is clear that entry of the Provinces—the 
Governors’ as well as the Chief Commissioners’—in 
the Federation 1s automatic while the entry of the 
States is voluntary. It should, however, be noted 
that the Federation cannot come into being unless 
the Rulers of Indian States entitled to choose not less 
than fifty-two members of the Council of State (in 
accordance with the provisions contained in Part II 
of the First Schedule to the Act) and the States with 
their aggregate population amounting to at least one- 
half of the total population of all the Indian States 
agree to join the Federation.* 

The All-India Federation. Thus the Federation of 
India will comprise the British India—the Governors’ 
Provinces, and the Chief Commissioners’ Provinces— 
and the Indian States that may like to join the Fede- 
ration. The Federation shall be brought into being 
by a Proclamation by His Majesty, if an address 
in that behalf has been presented to him by 
each House of Parliament and if the States entitled 
to choose not less than fifty-two members of the 
Council of State and population whereof is at least one- 
half of the total population of the States have signi- 
fied their intention to join the proposed Federation.t 
The executive head of the Federation will be the 
(sovernor-General who will be appointed by the 
Crown. The sphere of work of the Federal Govern- 
ment will be divided in two sections—reserved to the 
personal control of the Governor-General and to be 
managed through Counsellors responsible to him. and 
transferred to the control of a Council of Ministers 
responsible to the Legislature. The Legislature shall 
consist of two Houses—The Council of State and the 
Federal Assembly. There shall also be a Federal 


Court. 


Some Anomalies of the Indian Federation. —It is not 
proposed to give here a detailed criticism of the 
scheme of the Indian Federation. It should suffice to 
bring out some special features of the new federal 
constitution. In the first instance it will be useful to 
take some authoritative definition of federation and to 
determine its special features, and then to examine 
the Indian federal scheme in the light of that. Accord- 
ing to Professor Newton, a federal state 1s 


‘* a perpetual union of several foreign states, based first upon a 
treaty between those states, or upon some historical status common 
to them all, and secondly, upon a federal constitution accepted by 


tSec. 5. 
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4 


their citizens. The central government acts not only urcn the asso- 
ciated states but also directly upon their citizens. Both the external 
and internal sovereignty of the states is impaired and the federal 
union in most cases alone enters into international relations '' Accord- 
ing to Professor Garner, “ Where several states unite themselves 
together under a common sovereignty and establish a common central 
government for the administration of certain affairs of general concern 
or where a number of provinces or dependencies are similarly united 
by their common superior, the component members still retaining 
a large local autonomy, but surrendering the management of the 
whole or nearly the whole of their external affairs to the central 
government, we have a federal union, or, as is often said, a federal 
state.’’ 


The distinguishing features of a federal constitution 
are (:) the existence of a number of states or political 
communities “possessing of right their own constitu- 
tions and forms of government’ and possessing the 
liberty of independent action in a more or less exten- 
sive sphere. (4) a common constitution and govern- 
ment for the direct administration of certain general 
concerns. (#2) the division of powersand responsibility 
between the central authority and the component 
nnits :(7v) and the existence of an independent and 
impartial judiciary for the settlement of disputes 
between the units or between the units and the centre. 


Examined in the light of the above, 1t will be 
noticed that the scheme propounded in the Govern- 
ment of India Act, 1435, istruly federal, though it 
has certain imperfections, weaknesses, and anomalies. 
The last mentioned are due to the special circumstan- 
ces and needs of India as will be made clear hereafter. 
India is going to have a rigid and written constitution 
where amendment is definitely and narrowly restrict- 
ed, Again there is a well-defined distinction between 
federal and local powers, and provision has also been 
made for a federal court. But if we proceed further, 
a striking difference confronts us. For a federal 
union to come into being, the existence of sovereign, 
independent or at least autunomous states is considered 
to be necessary. This wastrne in the case of the 
United States of America. In the case of Canada and 
Australia as well, self-governing colonies were exis- 
ting before they were joined in a federation by 
common agreement. Jn the case of India, however, 
all the federating units did not enjoy sovereignty or 
even autonomy. The government of the whole country 
was unitary and the British Indian provinces were not 
self-governing but in law wholly subordinate divisions 
of a unitary state. Thus the process by which, the 
Indian Federation is to be formed is wholly different. 
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Here first, autonomy had to be conferred on 
the Provinces in order to join them in a Federation. 
The Act provides for this two-fold process. Again it 
should be noticed here that there is no question of 
mutual agreement as far as the Provinces are concern- 
ed. They have to join the Federation perforce in 
obedience to the wishes of a foreign Legislature, visz.. 
the British Parliament, They cannot refuse to enter 
the Federation, even if they so choose. 


On the other hand the second unit of the Federa- 
tion, viz., the States, are in theory sovereign and enjoy 
autonomy in their internal administration. They 
cannot, therefore, be forced to join the Federation 
against their wishes. They must do so voluntarily 
aud agree to the surrender of their authority to the 
Central Authority. Thus the Indian States can refuse 
to join the Federation or they can demand a price for 
their consent. Again the British Indian Provinces 
could and have been treated in the way it was thought 
proper and more or less a uniform system has been 
evolved. The States being sovereign, cannot be treated 
in the same way, and the scheme of the Indian Federa- 
tion has to be content with what the rulers of the States 
are prepared to give up in individual cases. Further 
the States are not homogeneous, and differ widely in 
area, population and wealth. 


All these factors have reacted on the scheme of All- 
India Federation. In the words of Professor Keith, “This 
combination of wholly disparate elements gives a 
unique character to the federation and produces certain 
abnormal features.” In the first place, the British 
Indian Provinces, under the scheme, are subject to 
a single system applicable to all but the States are not 
subject to the same uniform system. Both in regard 
to their relationship with the Federal centre and to 
their internal administration, they present a spectacle 
of diversity. According to Mr. H. B. Lees Smith, “The 
Indian Federal system will be of a kind hitherto un- 
known, for there will be one set of Federal powers 
for the Provinces and another for each of the Indian 
native states. The government of one part of the 
federation will be based upon parliamentary principles, 
that of the other upon Oriental absolutism.” 


The position of the Princes has made it possible 
for them to dictate terms. Although the States can 
claim only 23 per cent of the population of India, they 
will have 883 per cent of the representation in the 
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Lower Federal House and 40 per cent in the Upper 
Federal House. The pressure of the Princes has also 
reacted on the character of the Federal Executive, 
the Federal Legislature, the relation of the two Honses 
of the Legislature, and Federal Finance The scheme 
of the Indian Federation, however, fulfils the last 
requirement mentioned above, as a provision is made 
for the establishment of a Federal Court in India for 
the settlement of constitutional disputes, thongh the 
final authority to interpret the Constitution will be 
the Privy Council. 


In the end it should be noted that in aclear. 
contrast to Canada and Australia full responsible 
government is denied under the Act both to the 
Federal Centre and the Provinces. 


The Joint Parliamentary Committee defines a Federation as 
“simply the method by which a number of governments autonomous 
in their own spheres are combined in a single state.'' In its opinion 
the establishment of responsibility at the Centre need not be identified 
with the establishment of the Federation. It remarks; '’A federal 
legislature capable of performing this function need not necessarily 
control the federal executive through responsible ministers chosen 
from among its members."’ 


APPENDIX I. 


INSTRUMENT OF ACCESSION 


(Provisional Draft) 
INSTRUMENT OF ACCESSION OF.j.....cccceccesceceee 


(Insert full name and title.) 


WHEREAS proposals for the establishment of a Federation of 
India comprising such Indian States as may accede thereto and 
the Provinces of British India constituted as autonomous Provin- 
ces have been discussed between representatives of His Majesty's 
Government of the Parliament of the United Kingdom, of British India 
and of the Rulers of the Indian States. 


AND WHEREAS those proposals contemplated that the Feder- 
ation of India should be constituted by an Act: of the Parlia- 
ment of the United Kingdom, and by the accession of Indian 
States. 


AND WHEREAS provision for the constitution of a Federa- 
tion of India has now been made in the Government of India Act, 
1935, but it is by that Act provided that the Federation shall 
not be established until such date as His Majesty may by Pro- 
clamation declare and such declaration cannot be made _ until 
the requisite number of Indian States have acceded to. the 
Federation. 


AND WHEREAS the said Act cannot apply to any of my terri- 
tories save by virtue of my consent and concurrence signified by my 
accession to the Federation. 


NOW THEREFORE 
I (insert full name and title) 
Ruler of . (ssxsert name of State), 


in the exercise of my sovereignty in and over my said State for 
the purpose of co-operating in furtherance of the interests and 
welfare of India by unitingin a Federation under the Crown by 
the name of the Federation of India with the Provinces called 
Governors’ Frovinces, and with the Provinces called Chief Com- 
missioners’ Provinces, and with the Rulers of other Indian States, 
do hereby execute this my Instrument of Accession and accept- 
ance of this Instrument, I accede to the Federation of India as 
established under the Government of India Act, 1935, (herein- 
after referred to as *‘ the Act '’) with theintent that His Majesty 
the King, the Governor-General of India, the Federal Legisla- 
ture, the Federal Court and any other Federal Authority estab- 
lished for the purposes of Federation shall, by virtue of this 
my Instrument cf Accession, but subject always to the terms 
thereof, and forthe purposes only of the Federation, exercise in 
relation to the State of (hereinafter referred to 
as “this State’’) such functions as may be vested in them by or under 
the Act. 


2. I HEREBY ASSUME the obligation of ensuring that 
due effect is given tothe provisions of the Act within this State 
as far as they are applicable therein by virtue of this my Instrument 
of Accession. 
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3. I ACCEPT the matters specified in the First Schedule 
hereto asthe matters with respect to which the Federal] Legisla- 
ture may make laws for this State, and in this Instrument and 
in the said First Schedule I specify the limitations to which the 
powers of the Federal Legislature to make laws for the Sate, and 
the exercise of the executive authority of the Federation in this State, 
are respectively to be subject. 

Where, under the First Schedule hereto, the power of the 
Federal Legislature to make laws for this State with respect 
to any matter specified in that Schedule is subject to a limita- 
tion, the executive authority of the Federation shall not be 
exercisable in this State with respect to the matter other- 
wise than in accordance with and subject to that limita- 
tion. 

4. The particulars to enable due effect to be given to the provi- 
sions of Sections 147 and 149 of the Act are set forth in the Second 


Schedule hereto. 


5. Reference in this Instrument to laws of the Federal 
Legislature, inciude references to Ordinances promulgated, Acts 
enacted and laws made by the Governor-General of India under 
Sections 42 to 45 of the Act inclusive. 


6. NOTHING in this Instrument affects the continuance of 
my sovereignty in and overthis State or, save provided by this 
Instrument or by any law of the Federal Legislature made in 
accordance with the terms thereof, the exercise of any of my 
powers, authority and rights in and over this State. 


7. NOTHING in this Instrument. shall be construed as 
authorising Parliament to legislate for or exercise jurisdiction over 
this State or its Ruler in any respect. 

PROVIDED that the accession of this State to the Federation 
shall not be affected by any amendment of the provisions of the Act 
mentioned in the Second Schedule thereto, and the references in this 
Instrument to the Act shall be construed as references to the Act as 
amended by any such amendment, but no such amendment shal 
unless it is accepted bythe Kuler of this State in an Instrument 
supplementary to this Instrument, extend the functions which, by 
virtue of this Instrument, are exercisable by His Majesty or any 
authority in relation to this State. 

8. The Schedules hereto annexed shall form an integral part 
of this Instrument 

9. This Instrument shall be binding on me as from the date 
on which His Majesty signifies his acceptance thereof, provided 
that if tne Federation of India is not established before the........... : 
day of....... Ceascere Nineteen hundred and......... . this Instrument shall, 
on that day, become null and void for all purposes whatsoever : 

10. I HEREBY DECLARE thatI execute this Instrument 
for myself, my heirs and successors, and that accordingly any 
reference in this Instrument to me or to the Ruler of this State is to be 
construed as including a reference to my heirs and successors. 

THIS INSTRUMENT OF ACCESSION (then follows the 
attestation to be drawn with all due formality appropriate to the 
declaration of a Ruler). 


Additional Paragraphs for Insertion in Proper Cases. 

A. WHEREAS I am desirous that functions in relation to the 
administration in this State of laws of the Federal Legislature which 
apply therein shall be exercised by the Ruler of this State and his 
officers and the terms of an agreement in that behalf have been 
mutually agreed between me and the Governor-General of India 


and are set out in the Schedule hereto : 
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NOW therefore 1 hereby declare that I accede to the Federation 
with the assurance that the said agreement will be executed and the 
said agreement when executed shall be deemed to form part of this 
Instrument and shall be construed and have effect accordingly. 


Bb. The provisions .contained in Part VI of the Act with respect 
to interference with water supplies, being sections 130 to 133 there- 
of inclusive, are not to apply in relation to this State. 


C. WHEREAS NOTICE has been given to me of His Majesty's 
intention to declare in signifying his acceptance of this my Instrument 
of Accession that the following areas............ccccsercceccccesncatee So ecisiewishens ; 
are areas to which it is expedient that the provisions of sub-section 
(1) of Section 294 of the Act should apply : 


NOW THEREFORE I hereby declare that this Instrument is 
conditional upon His Majesty making such a declaration.* 


*This is merely a provisional draft. It is believed that certain 
changes in this draft are contemplated as a result of the demand of 
the Indian Princes. It is expected that the revised draft will be 
made available to the Princes when His Excellency the ‘Marquis of 
Linlithgow returns to India from England where he is at present. 


CHAPTER III. 
- THE FEDERAL EXECUTIVE. 


The Executive Authority of the Federation: the Federal 
‘Executive ; the Governor-General—functions, appointment, salary, 
‘and allowances ; Reserved Subjects, defence, employment of Indian 
Troops abroad. Indianisation of the Army; the Commander-in-C hief: 
Ecclesiastical Department ; External Affairs ; Tribal Areas ; Special 
Responsibilities ; the doctrine of the Special Responsibilities and 
Reserved Powers of the Executive heads; the prevention of any 
grave menace to the peace or tranquillity of India or any part 
thereof ; safeguarding the financial stability and credit of the 
Federal Government: the Financial Adviser ; safeguarding the 
legitimate interests of the Minorities ; protection of the interests of 
the Services ; discriminatory treatment against British goods and 
British trading interests ; the protection of the rights of any Indian 
State and the rights and dignity of the Ruler thereof ; administra- 
tion of the Reserved Departments ; Responsibility to the Secretary 
of State and the British Parliament. 

The Executive Authority of the Federation. -*The 


executive authority of the Federation extends 


(a) to the matters with respect to which the 
Federal Legislature has power to make laws ; 


(6) to the raising in British India on behalf of 
His Majesty of naval, military and air forces and to 
the governance of His Majesty’s Forces borne on the 
Indian establishment ; 


(c) to the exercise of such rights, authority and 
jurisdiction as are exercisable by His Majesty by 
treaty, grant. usage, sufferance, or otherwise in and in 
relation to the Tribal Areas. 


This is subject to the provision that the said 
authority does not make an encroachment upon the 
domain of Provincial legislation, and regarding the 
States the limitations imposed by the Instruments of 
Accession of the States. The authority mentioned in 
(6) above comprehends within its scope subjects of 
His Majesty and natives of India or of territories 
adjacent to India to the exclusion of all others. This 
means that the authority of the Federation will be 
‘supreme over certain specified matters of general 
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concern enumerated in the Federal Legislative List,* 
and under certain conditions* in the Concurrent Legis-. 
lative List. It also covers the raising of His Majesty’s 
naval, military and air forces but excludes the en- 
rolment of one who is neither a subject of His 
Majesty, nor a native of India, nor of adjacent territori- 
es. Regarding the States the authority of the 
Federation is to extend over the sphere that has been 
ceded to its control in the Instruments of Accession 
executed by the States agreeing to join the Federation. 
In the remaining sphere, these States are to be self- 
governing. In the case of those States which do not 
agree to join the Federation, the present relationship 
with the Crown will remain. ' 


The Federal Executive—The executive head of 
the Federation is to be the Governor-General, to be 
appointed by His Majesty by a Commission under the 
Royal Sign Manual. He will be the representative of. 
the King and all executive power of the King in rela-: 
tion to India is granted to him. Besides acting as a 


constitutional head of a part of the administration, he: 


is to discharge some Special Responsibilities and en- 
joys special powers, regarding certain subjects. Dyar- 
chy has been introduced at the Centre. The functions 
pertaining to the important subjects of Defence, Ex- 
ternal Affairs except the relations between the Feder- 
ation and any part of His Majesty’s Dominions, 
Ecclesiastical Affairs, and relations with Tribal Areas 
are to be discharged by the Governor-General in hss 
discretion, which means that he may or may not seek 
the advice of his Ministers, to be appointed under the 
Act, regarding these subjects, what to say of accept- 
ing it. He can, however, appoint Counsellors not ex- 
ceeding three in number to help him in the exercise 
of these functions. In the transferred sphere or the 
subjects that have been put under popular control, 
the Governor-General is expected to play the part of 
a constitutional head and act on the advice of his 
Council of Ministers, not exceeding ten in number. 
Thus the Federal Executive is to consist of the 
Governor-General—who has certain subjects reserved 
to his discretion and certain Special Responsibilities 
subject to his individual judgment, and the Council 
of Ministers who will be constitutionally responsible 
for the administration of the part of the government 
transferred to their control. 





" © See below Chapter on ‘The Federa! Legislature.’ 


Federal 
Legislative 
List and the 
Concurrent 
Legislative 
List 


The Indian 
States 


The 
Governor- 
Genera] 


Dyarchy 


Reserved 
Subjects 


Transferred 
Sphere 


The 
Governor- 
General and 
his Ministers 


Functions 


Appointment 


The Crown 
Representa- 
tive 


94 THE NEW CONSTITUTION OF INDIA 


The Governor-General— Regarding the functions of 
oper dene) it 1s Jaid down in the Act* as 
under :— 


“1, Subject to the provisions of this Act, the exe- 
cutive authority of the Federation shall be exercised 
on behalf of His Majesty by the Governor-General, 
either directly or through officers subordinate to him 
but nothing in this section shall prevent the Federal 
Legislature from conferring functions upon subordi- 
nate authorities, or be deemed to transfer to the 
Governor-General any functions conferred by any 
existing Indian Jaw on any court, judge or officer, or 
on any local or other authority. 


2. References in this Act to the functions of the 
Governor-General shall be construed as references to 
his powers and duties in the exercise of the executive 
authority of the Federation and to any other powers 
and duties conferred or imposed upon him as Governor- 
General by or under this Act, other than powers 
exerciseable by him by reason that they have been 
assigned to him by His Majesty under Part I of this 
Act” viz., by virtue of his appointment as the Crown 
Representative. 


He is to be appointedt by a Commission 
under the Royal Sign Manual and has (a) all 
such powers and duties as are conferred or imposed 
on him by or under this Act: and (6) such 
other powers of His Majesty. “not being powers con- 
nected with the exercise of the functions of the 
Crown in its relations with Indian States, as His 
Majesty may be pleased to assign to him. The 
above proviso makes it clear that such functions 
are to be performed by somebody else. For this 
purpose it is laid down; that “His Majesty's 
Representative for the exercise of the functions of the 
Crown in its relations with Indian States is appointed 

y His Majesty in like manner and has such powers 
re duties in connection with the exercise of these 
functions (not being powers or duties conferred or 
imposed by or under this Act on the Governor. 
General) as His Majesty may be pleased to assign to 
him.” It is, however, further provided§ that it shall 
be lawful for His Majesty to appoint one person to 
fill both the said offices. Thus one and the same 


*Sec. 7. tSec. 3, {Sec, 3 (2), §Sec, 3 (3). 
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person may hold both the offices, possessing a dual 
capacity—as Governor-General being the head of the 
Federation of India, and as Viceroy the representa- 
tive of the Crown exercising the latter’s authority 
and powers regarding Indian States refusing to join 
the Federation cf India, and in respect of that sphere 
of administration regarding the Indian States not 
ceded to the control of the Federation. 


Explaining the above provisions of the Act, the authors of the 
Joint Parliamentary Committee write as follows :—- 


wer But the Crown also possesses rights, authority and 
jurisdiction elsewhere in India (viz., besides British India), in- 
cluding those rights which are comprehended under the name of 
paramountcy. ll these are at present exercised on behalf of the 
Crown. under the general control of the Secretary of State by the Go- 
vernor-General in Council, and it will be necessary that they should 
also be resumed in their entirety into the hands of the Crown. But 
clearly they cannot under the new Constitution be exercised on 
behalf of the Crown by any federal authority, save in so far as 
they fall within the federal sphere, and only then when they affect 
a State which has acceded to the Federation. The White Paper 
proposes that (subject tothe exception which we have mentioned) 
they should in future be exercised by the representative of the 
Crown in his capacity as Viceroy: and that, in order to put the 
distinction bevond doubt, the office of Governor-General should 
be severed from that of the Viceroy.... We agree that there must 
bea legal differentiation of functions in future and it may well 
be that His Majesty will be pleased to constitute two separate offices 
for this purpose. But we assume that the two offices will continue 
to be held by the same person.and, this being so, we think that 
the title of Viceroy should attach to him in his double capacity...'’* 


The salary of the Governor-General has been 
fixed in the Third Schedule of the Act to be 
Rs. 2,50,800 per annum besides’ allowances to 
enable him to discharge conveniently and with 
dignity the duties of his office. This amount is 
charged on the revenues of the Federation. 


Reserved Subjects. “ Dyarchy, rejected by the 
Simon Commission, is deliberately instailed in the 
federation.’ A part of the Federal administration is 
reserved to the Governor-General beyond the control 
of the Ministers responsible to the Legislature. Under 
the Act? this part of the administration covers 
the important subjects of Defence, Ecclesiastical 
Affairs, External Affairs except the relations be- 
tween the Federation and any part of His Majesty’s 
Dominions, and the functions in relation to Tribal 
Areas. The functions pertaining to these subjects 
are to be discharged by him in his discretion. The 


“Para 158. tSec. 11. 
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Governor-General is, however, empowered* to appoint 
Counsellors, not exceeding three in number and 
whose salaries and conditions of service are to be such 
as may be prescribed by His Majesty in Council. 
These Counsellorsare not responsible to the Legislature 
but to the Governor-General. They are to be ex- 
officio members of both Chambers of the Legislature 
without the right to vote. The Governor-General can 
appoint the best-suited individual as his Counsellor, 
and there is no bar even against a Minister being 
appointed as such, though he shall have to resign his 
position asa member of the Legislature in such a 
case 

It will be noted that the above provisions are very 
wide so as to assure the unfettered discretion of the 
Governor-General. This involves certain risks from 
the point of view of Indian nationalism. By permitt- 
ing the Governor-General to appoint the best suited 
individual as his Counsellor, he has been given the 
power to appoint a foreigner in preference to an 
Indian. Again by placing no bar against a Minister 
being appointed as a Counsellor, the way is left 
open to the corruption of Ministers which is a very 
potent danger in Indian conditions. Again the 
provision may prove to be a danger to the solidarity 
and collective responsibility of the Cabinet and may 
tend to weaken the position of the Prime Minister, 


Defence.—Defence is a very important subject 
and no swarajya can be complete without it. Indian 
opinion has been agitating for a long time not merely 
for the Indianisation of the army in a defined number 
of years but also for a control over the army and the 
defence expenditure. It has, however, been recognised, 
generally speaking, by the Indian as well as the 
British side, that during the period of transition these 
snbjects may be treated as reserved or at least differently 
from other subjects. But even the moderate Indian 
Opinion summed up in the British Indian Memoran- 


dum declared that :— 

‘‘The White Faper provisions as relatingto the Army, so far from 
giving Indians greater opportunities for influencing Army policy, 
actually make the constitutional position in some respects worse 
than at present. While at present the Governor-General and his 
Council, three members of which are Indians, ‘superintend, 
direct, and control’ tbe military government of India, the Governor- 
General, assisted by a Counsellor appointed at his discretion, will in 
future solely determine the Army policy. A direction inthe Instra: 
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ment of Instructions to encourage joint consultation between the 
Ministers and Counsellors is obviously no satisfactory substitute 
for the opportunities which the present statute affords to the Indian 
public of expressing its views through the Indian Members of the 
Executive Council. Past experience of the actual working of a 
similar direction to Provincial Governors as regards joint consulta- 
tions between Executive Councillors and Ministers justifies this 
statement.'’ 


The Joint Parliamentary Committee wrote that 
the members of the Statutory Commission suggested 
that the protection of Indian frontiers should not, at 
any rate fora long time to come, be regarded as a 
function of an Indian Government in relation with an 
Indian Legislature, but as a responsibility to be 
assumed by the Imperial Government. This sugges- 
tlon was rejected by the Committee but it thought 
that if the problem of defence was not to stand in the 
way of the grant of responsibility at the Centre, some 
form of dyarchy, ‘ with all its admitted disadvantages’ 
was inevitable. 

‘* But the form adopted must be such that in the sphere of 
defence the Governor-General's responsibility will remain undivided 
and unimpaired and that the Department of Defence will be under 
his exclusive direction and control. It should be remembered also 
that it is through this agency that the obligation will be discharged 
which the Crown has assumed for the protection, whether externally 
or internally, of the States.’"** The Committee further stated, ‘* the 
special responsibility which it is proposed that the Governor-General 
shall have in respect of any matter affecting the administration of the 
Departments under his direct control will enable him in the last resort 
to secure that action is not taken in the ministeria] sphere which might 
conflict with defence policy, and he will also be able to avail himself 
of the power which the Federal Government will possess to give 
directions as to the manner in which the executive authority in the 
Provinces is to be exercised in relation toany matter affecting the 
administration of a Federal subject, since defence is nonetheless a 
Federal Subject because reserved...-.....In all matters of this kind 
where there is a difference of opinion with other authorities, the final 
responsibility for a decision if the defence policy is concerned, must 
rest with the Governor-General, his views must prevail, and he must 
have adequate means of giving effect to them.''f 


The Joint Memorandum urged that (1) the Gover- 
nor-General's Counsellor-in-charge of the Department 
of Defence should always be a non-official Indian, and 
preferablly an elected member of the Legislature or a 
representative of one of the States ; (2) that the control 
exercised by the Finance Member and the Finance 
Department should be continued: and (8) that all 
questions relating to army policy and the annual army 
budget should be considered by the entire Ministry, 
including both Ministers and Counsellors ; though in 
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case of difference the decision of the Governor-General 
must prevail. The J. P.C. observed regarding the 
first suggestion that the Governor-General’s choice 
ought not to be fettered and that he should be free to 
select the best suited person for the post. Regarding 
the second it seemed necessary to them that the 
Military Finance and the Military Accounts Department 
should be brought under the Department of Defence, 
since the responsiblity for the expenditure which they 
supervise can only be that of the Governor-tzeneral. 
But the transfer would not preclude an arrangement 
whereby the Federal Department of Finance is kept 
in close touch with the work of both these branches 
and the Committee did not doubt that some such ar- 
rangement ought to‘be made. Regarding the third 
point they commended the proposal of the White Paper 
that the Governor-General’s Instrument of Instructions 
should direct him to consult the Federal Ministers before 
the army budget is laid before the Legislature ; and so 
long as nothing is done to blur the responsibility of 
the Governor-General it seemed to them not only 
desirable in principle, but inevitable in practice, that 
the Federal Ministry, and in particular, the Finance 
Minister, should be brought into consultation before 
the proposals for defence expenditure are finally 
settled.* In pursuance of the above it has been laid 
down in the Draft Instrument of Instructions of the 
Governor-General as follows: 

‘‘And we desire that, although the _ financial control 
of Defence administration must be exercised by the Governor- 
General at his discretion, nevertheless the Federal Department 
of Finance shall be kept in close touch with this control by such 
arrangements as mav prove feasible, and that the Federal Ministry 
and, in particular, the Finance Minister shall be brought into consul- 


tation before estimates of proposed expenditure for the service of 
Defence are settled and laid before the Leyislature.'’{ 


The Employment of Indian Troops Abroad.—" The 
Act leaves vague the delicate question of the use of 
Indian troops outside India.” ‘The J. P. C., however, 
wrote that there was no groand for assuming a fima 
facie objection to the loan of contingents on particular 
occasions. 

“Tf on such occasions the Governor-General is asked 
whether he can Jend a contingent, he must decide, first, whether the 
occasion involves the defence of India in the widest sense, and second- 


ly, whether he can spare the troops having regard to all the circum- 
stances at the time. Both these decisions would fall within the 
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--+sOur proposal is that, when tbe .question arises of léndi 

personne! of the Defence Forces for service outside India ea 
-occasions which in the Governor-General's decision, do_not involve 
the Defence of India inthe broadest sense, he shouid not agree 


sto lend such personnel withow ; 
Ministry." Pe without consultation with the Federal 


Regarding the financial aspect of the question, it 
has been laid down in the Act that no burden shall 
be: imposed on the revenues of the Federation or the 
Provinces except for the ‘purposes of India or some 
‘part of India, It is snggested by the J. P.C. that a 
contribution in the general interest of India, even’ if 
that does not involve directly the defence. of . India, 
would come within the scope of that provision. But 
in such a case the contribution would need to be 
ratified by the Federal Legislature, ~ 1 


Indianization of the Army.—The Act also does 
not provide for the Indianization of the Defence 
Forces in a fixed time limit, though an attempt was 
made to raise the question at the Round Table Con- 
ference. During the debate in the Committee stage, 
a Labour Member moved for adoption that 


“Tt shall be the duaty of the Governor-General, in 
exercising his functions with respect to defence, to make provision 
for the progressive Indianization of the defence forces with a view 
to the completion of this process within a period not exceeding 
thirty years, and thenceforth the Governor-General’s. function with 
respect to defence shal] be exercised by him acting: with his 
Ministers, and the special responsibility of the Governor-General in 
the exercise of his functions with respect to the prevention cf any 
grave menace to the peace or tranquillity of India, or any part 
thereof, shal! cease.’’ Sir Samuel Hoare replying referred to the 
-steps already taken in the direction and declared. ‘ We cannot 
‘say that in a period of x years, in 20, 30, or 40 years or whatever 
it may be, this process is going to succeed or is going to be complete. 
The J. P. C. also wrote that *‘ the Governor-General’s Instrument 
of Instructions will, we -understand, formally recognize the fact 
that the defence of India must to an increasing extent be the 
concern of the ‘Indian people, and net of the United Kingdom 
alone. With this generel proposition we are in entire agreement, 
ga ébas '"* It repeated the conclusion of the Simon Commission that 
‘‘the issues involved are too vital, and the practical difficulties 
too great, to justify a precipitate embarkation on a wholesale process 
.of substituting Indian for British personnel in the Indian army."’ 
_At concluded “ It is inour judgment impossible to include in the 
Constitution Act or in any other statute a provision for'the complete 
Indianization of the Army within a specified period of time.’'y7 It 
should be noted, however, that it has been laid down in the 
ee of Instructions to the Governor-General tbat be shall 

r in mind the desirability of ascertaining the views of his 
Ministers when he shall have occasion to consider matters relating 
to the general policy of appointing Indian Officers: to Our Indian 
oe . the employment of Our Indian Forces on service outside 
Andia.’’ ae 


* Para.178. + Parae. 79, 180, 181. }{ XVII. 
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The Commander-in-Chief.— Although the executive 
authority of the Federation vested in the Governor- 
General as the King’s representative includes the. 
superintendence, direction and control of the mili- 
tary government, the command of the Forces in 
India is to be exercised by ‘the Commander-in-Chief 
to be appointed by Warrant under the Royal Sign 
Manual*. It has been laid down in the Draft Instru- 
ment of Instructions to the Governor-General that— 

- “Jn the administration of the Department of Defence, Our 
Gevernor-General shal! obtain the views of Our Commander-in- 
Chief on any matter whith will affect the discharge of ‘the latter's 
duties, and shall transmit his opinion on such mattersate:Our 
Secretary of State whenever the Commander-in-Chief may so 
request cn any occasion when Our Governor-General communicates 
with Our Secretary of State upon them.’'+ 


Ecclesiastical Department—According to Sir 
Samuel Hoare, the expenditure of this Department 
covers. first, the chaplains for the Army, and secondly 
the chaplains for the Services where the latter need 
spiritual ministration. According to the J. P. C. the 
present annual expenditure of the Department teing 
approximately 40 lakhs, Mr. Attlee suggested that 

“It would be very much better to abolish this department and 
include religicus ministrations as an integral part of the Army 
administration. He would go further and propose that as long as 
we havean Army and Services in India whose spiritual needs are 
entirely different from those of the people amongst whom they 
serve, it would be a gracious act on our part if the necessary 
expenses were placed on British instead of on Indian revenues...... 


The.J. P. C., nevertheless approved the proposal 
to make the ecclesiastical affairsareserved department 
but suggested that the Constitution Act should 
specify a maximum figure above which the annual 
appropriation for ecclesiastical expenditure cannot 
go.t Sir Samuel Hoare in one of the speeches 
declared that is shall not exceed 42 lakhs of rupees. 
It may be noted here that the Indian opinion is not 
very favourably inclined towards this expenditure. 


External Affairs.—The J. P. C. wrote: 


** The Department of External Affairs is in our opinion rightly 
reserved to the Governor-General, if only because of the intimate 
connection between foreign policy and defence.'’ They continued : 
* Tt was urged before us that the making of commercial or trade 
agreements with foreign countries was essentially a matter for which 
the future Minister for Commerce should be responsible rather than 


the Governor-General.''§ 
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On the analogy of British practice they suggested 
that agreements of any kind with a foreign country 
must be made by the Governor-General, even if on 
the merits of a trade or commercial issue he is guided 
by the advice of the appropriate Minister. It will be 
clear from the above that all treaties, of whatever 
kind, will be negotiated by the Governor-General, 
though he will consult his Ministers. regarding com- 
mercial treaties. But if this is narrowly interpreted 
the Governor-General is empowered to negotiate a 
commercial treaty with a foreign country even against 
the advice of the Ministers and a discussion on the 
topic can be stopped as falling within the scope of 
the reserved Department of External Affairs. There is, 
however, one important concession to Indian opinion, 
when the relations between India and other parts of 
His Majesty’s Dominions are excepted from the reserved 
domaix. Indian opinion 18 very sensitive on the 
question of the condition of the Indians overseas, parti- 
cularly in South Africa and other parts of His 
Majesty’s Dominions, where Indian nationals have not 
always been fairly treated. Under the new regime, the 
Federal Ministry will be in charge of the subject and 
is likely to base its policy on popular opinion. 


The question of Tribal Areas is a very difficult 
question. It is the question of relationship and control 
of the independent and semi-independent tribes on the 
frontiers of India. It is closely connected with the 
question of defence as these tribes have got much in 
common with the people living on the other side of 
the frontier of India and are easily excitable on 
various grounds. The relationship with them has, 
therefore, been reserved. It may be noted here that 
Indian opinion regarding relationship with these tribes 
is divided and has often criticised the policy of the 
Government which has often varied. Advanced 
nationalist opinion, however, does not attach any im- 
portance to the arguments for reserving any depart- 
ment to the control of the Governor-General without 
any reference to the Legislature and advocate the 
transfer of full control over Defence and External 
Affairs for the reason, if not for any other, that the 
Indians have a right to be masters in their own house. 


Special Responsibilities —In the remaining sphere 
of the administration, the Governor-General 1s 
to be aided and advised by his Ministers who will 
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be responsible to the Legislature. This is subject to 

the proviso that in the case of his Special Responsibili- 

ties, functions regarding to which are to be performed 

by him by the exercise of his individual judgment, he 

may ignore the advice of his Ministers, if he so chooses. 
The following constitute his Special Responsibilities 
under the Act* :— 


(a) the prevention of any grave menace to the 
peace or tranquillity of India or any part thereof ; 


(b) the safeguarding of the financial stability 
and credit of the Federal Government : 

(c) the safeguarding of the legitimate interests 
of Minorities ; 

(d) the securing to, and to the dependants of 
persons who are or have been members of the public 
service of anv rights provided or preserved for them 
by or under this Act and the safeguarding of their 
legitimate interests ; 

(c) the securing in the sphere of executive action 
of the purposes which the provisions of Chapter ITI 
of Part V of this Act are designed to secure in relation 
to legislation: viz., the prevention of discriminatory 
treatment of British subjects and trading companies ; 


(f) the prevention of action which would subject 
goods of United Kingdom or Burmese origin imported 
into India to discriminatory or penal treatment ; 


(g) the protection of the rights of any Indian 
State and the rights and dignity of the Ruler thereof ; 


(h) the securing that the due discharge of his 
functions with respect to matters regarding which 
he is by or under this Act required to act ii 
his descretion, or to exercise his individual judgmen: 
is not prejudiced or impeded by any course of actior 
taken with respect to any other matter. 

It is laid down in the Act that* if and in s 
far as any Special Responsibility of the Governor: 
General 18 involved. he shall in the discharge of h: 
funcuons exercise his individual judgment as to tk 
action to be taken. It has also been provided th: 
if auy question arises whether a particular matter 
@ matter with respect to which the Governor-Gener 
is required to act in his discretion or exercise 
individual judgment the decision of the Governc 
General shall be final. 
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The Doctrine of the Special Responsibilities and Reserved 
Powers of the Executive Heads.* 


The vesting of the Special Responsibilities and the 
Reserved Powers with the Governor-General, and the 
Governors, has not been well received in India by 
advanced political opinion. It is attacked on various 
grounds. It excludes (and can be taken to mean that) 
avery great part of the administration where the 
executive heads may or may not consult their Minis- 
ters and may not act according to their advice. Second- 
ly it strengthens executive independence and thus 
militates ““ against the development of that consti- 
tutional convention, which would make the Governor 
(for the matter of that, the Governor-General) a truly 
constitutional executive head, with no activity apart 
from that advised by his responsible Ministers.” 
Thirdly the nature and extent of these Special Res- 
ponsibilities are so vague and undefined as to give 
unlimited scope to irresponsible independent executive 
action and in the case of pig-headed and conservative 
or reactionary executive heads can be made to stand 
in the way of all progress and beneficial social, political 
and economic reforms. According to Dr. Sir Shafaat 
Ahmad Khan, “the field of special responsibility 
permeates the whole administration, and it is difficult 
to suggest any subject, whether in the Federal or the 
Provincial field, in which it may not emerge at any 
moment.” Thus mere lack of tact or mutual trust, 
or difference of view-points between the parties—the 
irresponsible executive heads and the responsible 
Ministers, may be sufficient to produce mutual conflict 
or bickerings. Again in the words of Prof. K. T. Shah, 
the Special Responsibilities ” are calculated in practice 
to subvert all discipline in the administrative services 
of the country, and to demoralise the Responsible 
Government. of the Province (and in the same way at 
the Centre though within limitations). The Ministers 
would not feel any sense of responsibility in tendering 
their advice on questions in which they know that 
the Governor is not bound to follow their advice. 
They would, therefore, naturally be either indifferent 
or reckless. Moreover, the fact that in several cases 
the subordinates are entitled by law to appeal to the 

overnor, or required not to communicate information 





*In continuation of the discussion here, please also refer to the 
Ghapter on ‘Provincial Executive.’ 
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to their official chiefs, namely the Ministers, is suffici- 
ent to undo or weaken the hands of official discipline 
which are indispensable in the proper government of 
the country.” On account of these and other grounds 
the cardinal principle of the Act, viz., these Responsi- 
bilities of the executive heads, has been taken exception 
toin India. It has been urged that the doctrine of the 
Special Responsibilities has been evolved to meet the 
special circumstances of India, under British imperialist 
domination. They represent “ safeguards’ against 
undue risks, changes, and reforms demanded by pro- 
gressive nationalist sentiment without the consent of 
the executive heads who in thease respects are ultimate- 
ly responsible to the British Government at home. 


Be it as it may, one has to concede the necessity 
of safeguards or special responsibilities in principle in 
the constitution of a country for the reason that means 
have to be provided for the prevention of mischief, 
wrecking or subverting the Constitution, creating a 
state of anarchy, trying too dangerous or risky experi- 
ments, preventing injustice being done to various 
interests in the country, and marshalling the resources 
of the country for the safety of the realm in time of 
need, emergency or war. Again these responsibilities 
and the accompanying special powers to discharge 
them have to be placed in the hands of the executive 
heads for the reasons that they are above changing 
party-governments and party conflicts, and the govern- 
ment is to be run throngh them and often in their 
names. Thus the Special Responsibilities and the 
Special Powers have been placed in the hands of the 
Governor-General and the Governors; and they could 
not have been placed in the hands of the responsible 
Ministers with changing and varied policies. 


But in the case of this country, we have to take 
note of the special circumstances that exist here. India 
is not acountry which is self-sufficient politically or 
economically. Itis nota sovereign state where the 
peuple are supreme. It is a dependency of the British 
Crown and even under the new Act that status is not 
materially changed. The ultimate responsibility of the 
good government of the country rests with the British 
King-in- Parliament and throngh it to the British people. 
Apart from her political limitations, India is admitted- 
ly under the grips of an imperialism which has both 
a political as well as an economic aspect. On the other 
hand the people of India aro struggling to win com- 


THE FEDERAL }XECOUTIVE | 35 


plete control over the affairs: of their country. A 
strong political body, the Indian National Congress, 
makes no secret of its aims and objectives. Jt stands for 
the claims of the Indians to complete independence 
and is not much convinced of the necessity of safe- 
guards. Thus there is mutual distrust between the 
parties—the British Government and the British people 
and the Indian National Congress supported by strong 
Indian opinion. The latter does not accept the 
theory of partnership between Britain and India 
regarding the government of India. This fact must 
not be lost sight of while examining Indian politics 
and application to them of general political principles. 
When the application of the latter seems to be sound 
and proper in the case of other countries, on account 
of the peculiar conditions of this country above refer- 
red to, that may not be so in this case. Here the same 
thing may mean and work differently in actual practice 
and with different results. This 1s exactly the case in 
regard to these Special Responsibilities and Special 
Powers. While it seems to be constitutionally sound 
to vest them with the Governor-General and the 
Governors, yet in actual practice it may not be in the 
real interests of the people of the country. The Gover- 
nor-General and the Governors are not to be appointed 
or removed by the Indians; they are not responsible to 
them or their Legislatures. Rather they are ultimately 
responsible to the British Government and the British 
people. And the placing of Special Powers in their 
hands, it is urged, means placing of those powers in the 
hands of the British Government and beyond the 
reach of the Indian people. Again it is feared that 
these powers may not always be used in the real in- 
terests of the Indians, particularly because all the 
safeguards, constituted by the Special Responsibilities 
of the Executive Heads are not ostensibly in the in- 
terests of the Indians ; at least they are not to their 
liking. Thus the progressive Indian opinion is very 
critical of these Special Responsibilities. 


The Special Responsibilities—A fuller justification 
will be available of this attitude, if a closer examination 
is made of the actual ‘ Special Responsibilities.’ The 
first of them is the prevention of any grave menace 
to the peace or tranquillity of India or any part thereof. 
In this connection the J. P. C. wrote :— 


“With regard to (a), the Joint Memorandum of 
the British India Delegation urges a double limitation on the scope 
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to their official chiefs, namely the Ministers, is suffici- 
ent to undo or weaken the bands of official discipline 
which are indispensable in the proper government of 
the country.” Qn account of these and other grounds 
the cardinal principle of the Act, viz., these Responsi= 
bilities of the executive heads. has been taken exception 
to in India. It has been urged that the doctrine of the 
Special Responsibilities has been evolved to meet the 
special circumstances of India, under British imperialist 
domination. They represent “safeguards” against 
undue risks, changes, and reforms demanded by pro- 
gressive nationalist sentiment without the consent of 
the executive heads who in thase respects are ultimate- 
ly responsible to the British Government at home. 


Be it as it may, one has to concede the necessity 
of safeguards or special responsibilities in principle in 
the constitution of a country for the reason that means 
have to be provided for the prevention of mischief, 
wrecking or subverting the Constitution, creating a 
state of anarchy, trying too dangerous or risky experi- 
ments, preventing injustice being done to various 
interests in the country, and marshalling the resources 
of the country for the safety of the realm in time of 
need, emergency or war. Aguin these responsibilities 
and the accompanying special powers to discharge 
them have to be placed in the hands of the executive 
heads for the reasons that they are above changing 
party-governments and party conflicts, and the govern- 
ment is to be run through them and often in their 
names. Thus the Special Responsibilities and the 
Special Powers have been placed in the hands of the 
Governor-General and the Governors; and they could 
not have been placed in the hands of the responsible 
Ministers with changing and varied policies. 


But in the case of this country, we have to take 
note of the special circumstances that exist here. India 
is not a country which is self-sufficient politically or 
economically. Itis nota sovereign state where the 
peuple are supreme. It is a dependency of the British 
Crown and even under the new Act that status is not 
materially changed. The ultimate responsibility of the 
good government of the country rests with the British 
King-in- Parliament and through it to the British people. 
Apart from her political limitations, India is admitted- 
ly under the grips of an imperialism which has both 
a political as well as an economic aspect. On the other 
hand the people of India are struggling to win com- 
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plete control over the affairs of their country. A 
strong political body, the Indian National Congress, 
makes no secret of its aims and objectives. It stands for 
the claims of the Indians to complete independence 
and is not much convinced of the necessity of safe- 
guards. Thus there is mutual distrust between the 
parties— the British Government and the British people 
and the Indian National Congress supported by strong 
Indian opinion. The latter does not accept the 
theory of partnership between Britain and India 


regarding the government of India. This fact must - 


not be lost sight of while examining Indian politics 
and application to them of general political principles. 
When the application of the latter seems to be sound 
and proper in the case of other countries, on account 
of the peculiar conditions of this country above refer- 
red to, that nay not be so in this case. Here the same 
thing may mean and work differently in actual practice 
and with different results. This is exactly the case in 
regard to these Special Responsibilities and Special 
Powers. While it seems to be constitutionally sound 
to vest them with the Governor-General and the 
Governors, yet in actual practice it may not be in the 
real interests of the people of the country. The Gover- 
nor-General and the Governors are not to be appointed 
or removed by the Indians; they are not responsible to 
them or their Legislatures. Rather they are ultimately 
responsible to the British Government and the British 
people. And the placing of Special Powers in their 
handy, it is urged, means placing of those powers in the 
hands of the British Government and beyond the 
reach of the Indian people. Again it is feared that 
these powers may not always be used in the real in- 
terests of the Indians, particularly because all the 
safeguards, constituted by the Special Responsibilities 
of the Executive Heads are not ostensibly in the in- 
terests of the Indians; at least they are not to their 
liking. Thus the progressive Indian opinion is very 
critical of these Special Responsibilities. 


The Special Responsibilities —A fuller justification 
will be available of this attitude, if a closer examination 
is made of the actual ‘Special Responsibilities.’ The 
first of them is the prevention of any grave menace 
to the peace or tranquillity of India or any part thereof. 
In this connection the J. P. OC. wrote :— 


“With regard to (a), the Joint Memorandum of 
the British India Delegation urges a double limitation on the scope 
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of this special responsibility; firstly, that the special responsibility 
itself should be restricted to cases in which the menace arises from 
subversive movements or activities tending to crimes of violence; 
and secondly, that any action taken by the Governor under it should 
be confined to the department of law and order. Wecannot accept 
these suggestions. Terrorism, subversive movements, and crimes of 
violence, are no donbt among the graver menaces to the peace or 
tranquillity of a Province ; but they do not by any means exhaust the 
cases in which such a menace may occur, and we can see no logical 
reason for the distinction which the Joint Memorandum seeks to 
draw. Still less can we see any justification for restricting the 
Governor's action to the department of the law and order, by which 
we suppose is meant the police department. There are many other 
branches of administration in which ill-advised measures may give 
rise toa menace to the peace or tranquillity of the Province ; and 
we can readily conceive circumstances in connection with land 
revenue or public health to Mention no others, which might well have 
this effect.’’* 


It is clear from this that this Special Responsi- 
bility is intended to bear widest possible meaning and 
scope. It can be used to stifle all violent and non- 
violent movements to give vent to political discontent 
or to demand political reforms. It can be exercised 
“with a view to stamp out the least ember of self- 
respect among the people, or their desire for political 
seif-expression.” Even social and religions move- 
ments can be stifled on this ground. The Governor, 
or the Governor-General, can, if he likes, invoke this 
and take control of whole or part of the administra- 
tion in their respective spheres in face of a temporary 
orgy of communal passions accompanied by riots. 
And what is very important, the Governor and for 
the matter of thar the Governor-General, can stop any 
reform of far-reaching importance on this ground 
even if the Ministers want to carry it out and are 
prepared to take up the responsibility for that. The 
last sentence in the above quotation from the J. P. C. 
seems to suggest that in the Provincial sphere it may 
not be possible for the progressive Ministers to change 
the fundamental principles of land revenue systems 
prevalent in different parts of India. T Thus although 





*See Para 79. In Para 169, the J. P. c. writes: “All that we have said 
on (a) in relation tothe Governor of a Province applies with equal, if 
not greater. force in the case of the Governor-General, and we have 
little to add to it. The Governor-General, as the authority in whom 
the exclusive responsibility for the defence of India is vested, must 
necessarily be free to act according to his own judgment, where the 
peace or tranquillity of India, or any part of India, is threatened, 
even if he finds himself thereby compelled to dissent from the advice 
tendered to him by his Ministers within their own sphere.’’ 


tThe fear has not materialised in the case of the Provinces to 
the extent it was expected. See Chapter on ‘Provincial Executive.’ 
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there is much ground for apprehension regarding 
this Special Responsibility, the need for the re- 
ponsibility itself and placing it on the executive head 
may not be questioned. In actual practice much will 
depend how the executive heads in particular and the 
Ministers interpret it. 


The second Responsibility. viz., the safe-guarding of 
the financial stability and credit of Federal Government, 
is also as all-embracing and exhaustive as it is 
necessary. It is avery important safeguard meant, 
from the nationalist point of view, to protect the 
British financial interests in India may be to the 
detriment of the real interests of India. From the 
point of view of the British capital, it is absolutely 
essential, as their huge capital invested in India and 
other financial interests including the so-called 
Public Debt of India, and the Home Charges, etc. 
must be safeguarded, particularly in view of the 
much tall talk regarding repudiation of debts, 
indulged in by the extremist nationalist opinion in 
India. The J. P.C. wrote in connection with it®:— 


‘Federal Ministers will under the: White Paper proposals become 
responsible for finance, but (to quote the Second Report of the 
Federal Structure Committee of 13th January, 193!) it is recognised 
to be’ a fundamental condition of the success of the new Constitu- 
tion that no room should be left for doubts as to the ability of India 
to maintain her financial stability and credit, both at home and 
abroad,'’ and that it is therefore necessary ‘‘to reserve to the 
C;overnor-General in regard to budgetary arrangements and borrow- 
ing such essential powers as would enable him to intervene if methods 
were being pursued which would in his opinion seriously prejudice 
the credit of India in the money markets of the world.’’ Tothis we 
might add that the grave responsibilities which attach to the Governor- 
General in the matter of defence atford a further and no Jess cogent 
reason. In our opinion, though the expression ‘budgetary arrange- 
ments and borrowing’ indicates generally the sphere in which it is 
desirable that the Governor-General should have power, if necessary, 
to act, it would be unwise to attempt to define this special respon- 
sibility in more precise terms than are proposed in the White Paper. 
Any further directions for the guidance of the Governor-General 
would find a more appropriate place in his Instrument of Instructions, 
as indeed the Joint Memorandum of the British-India Delegation 
suggests,’ In pursuance of the above it has been laid down in the 
Instrument of Instructions to the Governor-General as follows : “It 
is Our will and pleasure that in the discharge of his special respon- 
sibility for safeguarding the financial stability and credit of the 
Federation Our Governor-General shall in particular make it his 
duty to see that a budgetary or borrowing policy is not pursued which 
would, in his judgment, seriously prejudice the credit of India in the 
money markets of the world,or affect the capacity of the Federation 
duly to discharge its financial obligations.’ 't 
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‘ 


_ ‘The Financial Adviser. ‘‘The White Paper also proposes, 

. rightly in our opinion that the Governor General should be em- 

j.P.C.'s powered in his discretion, but after consultation with his Ministers, 

Recomend- to appoint a Financial Adviser to assist him in the discharge of his 

ations special responsibility....We think that he must be regarded technica- 
lly as the Governor-General’s adviser. but his advice ought to be 
available to Ministers and we hope they will freely consult him. 
We have no doubt that the Governor-General! will always endeavour 
to secure the appcintment of a person acceptable to his Ministers... 
We think that such an adviser, if the right selection is made, may 
prove of the greatest assistance both to the Governor-General and to 
Ministers, and that the more successful he is in the performance of 
the duties attaching to his office, the !ess likelihood will there be of 
the necessity arising for the exercise by the Governor-General of his 
special power in the financial field.'’* 


apasine In pursuance of the above it has been laid 

ventana down in the Actt that the Governor-General may ap- 

Functions point a person to be his Financial Adviser, who will 
assist him by his advice upon any matter relating to 
finance with respect to which he may be 
consulted by him in the discharge of his Special 
Responsibility for safeguarding the financial stability 
and credit of the Federal Government. He is to hold 
office during the pleasure of the Governor-General. 
His salary and allowances, and the members of his 
staff and the conditions of their service are to be 
determined by the Governor General. The latter 
is to exercise these powers in his discretion, provided 
that, when he has decided to appoint a Financial 
Adviser, he should, before making any appointment 
other than the first appointment, consult his Ministers 
as to the person to be selected. 


The Indian point of view regarding this very im- 


rae portant safeguard was given expression to by the 
view Labour Members of the Joint Select Committee when 


they observed : 


“Tt is, in our view, useless to give power and 
responsibility on the one hand and take it away with the 
other. If Indian representatives are not capable of, conduct- 
ing on sound lines the finances of the Federation, they are 
not capable of Self-Government.'"; Mr. Cocks observed re- 
garding the provisions for the appointment of the Financi- 
al Adviser: ‘* This clause means that Indian ministers must be 
governed by orthodox views on finance. It means that they may not 
adopt a policy which is objectionable to the banks, to the Reserve 
Bank of India or to the Bank of England............So it really means 
—J am sorry to bring in King Charles’ head again—that Mr. Montagu 
Norman, besides being virtually King of England, will be virtually 
Emperor of India.’’ Lord Stafford Cripps also objected to the ap- 
pointment of the Financial Adviser and observed: ‘' From our 
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*Paral70. tSee15. {Paca 50 of the Minority Report. 
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experience of the sort of financial adviser who has gone to different 
parts of the Empire in the not very distant past, it is probable that he 
will be the type of person who will try to curtail every social service 
because of his quite genuine belief in the very orthodox system of 
capitalist finance. Therefore, you will have a splendid method by 
which to shut down the whole of the effective work which might 
otherwise be done by the Indian ministers,'’* 


To sum up, it may be stated that this is a very 
important safeguard. If the Governor-General were 
an Indian and responsible to the Indian people, liable 
to be removed by them, probably no objection will be 
taken to this Special Responsibility. But under the 
circumstances he, as a representative of British Im- 
perialism in India, and responsible to the British 
Government at home and through it to the British 
people, is not trusted by the nationalist opinion in 
India to discharge always this responsibility in the real 
interest of India, even if it be against the interest of 
Britain. Itis feared that this power may be uti- 
lised to safeguard British financial interests in India, 
which may not be allowed to follow an independent 
policy of her own for the good of her people. The 
appointment of the Financial Adviser beyond the 
control of the responsible Minister is particularly taken 
exception to because there isa danger of his setting 
himself up asa super-controller over the head of the 
Federal Government and obstructing the economia 
progress of the country by sticking to the theories of 
imperialist finance or by acting as a super-sensitive 
watch-dog on behalf of British financial interests. 
Again this is not very flattering to Indian national self- 
respect that they should not be trusted with the un- 
fettered control of the financial policy of their own 
country. In actual practice, however, the working of 
the machine will depend very much on the persona- 
lities of the Governor-General, the Financial Adviser, 
and the Ministers, and the spirit with which they under 
take to discharge their respunsibilities and duties. 


The third Responsibility, vie, the safeguarding of the 
legitimate interests of the Minorities has a special signi- 
ficance in this country. Indian population 1s not a 
homogeneous whole; rather it is divided racially, 
culturally, economically, religiously, and politically 
into various groups. Instead of blurring tnese ap- 
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parent and natural differences, they are being kept 
alive and even fed by uncontrollable forces to the 
chagrin of nationalist India. India has thus become 
a land of religious-cum-cultural communities, economic 
groups and political parties with ill-defined program- 
mes, There is considerable overlapping among these 
groups. For some time past religion in particular has 
provided a distinguishing label for the various ele- 
ments in the Indian population which has been dealt 
with as Hindus, Muslims, Sikhs, Christians, Parsis, etc. 
‘They have often quarrelled among themselves on the 
question of rights of religious, economic, as well as 
political nature. These communities have been called 
Majorities and Minorities according to their numeral 
strength. Besides‘there are other minorities on social 
lines such, as the so-called Depressed Classes among 
the Hindus, and the Non-Brahmans in certain Provinces. 
(If things go on as they are. there is a likelihood of simi- 
lar minorities rising among other communities, as the 
Qadianies among the Muslims, the Mazhabis among 
the Sikhs, the Indian Christians among the Christians 
and so on). Economic minorities are represented by 
the landlords and big industrialists. Thus India isa 
Jand of majorities and minorities. So far communal 
majorities and minorities have been very promi- 
nent. and their mutual distrust and insistence on the 
safeguarding of their respective rights have resulted 
in the creation of the acutest problem in Indian polli- 
tics-the Communal Problem. Taking only one of 
its phases - the Hindu-Muslim phase, it 1s noticed that 
the Hindus though in majority in India taken as a 
whole, arein majority in certain Provinces and in 
minority in others. The Muslims, though in minority 
in India taken as a whole, are in majority in certain 
Provinces and in minority in others. The minorities 
are afraid that the majorities will not do justice to 


‘them and that their legitimate interests - whatever 


that may mean, will not be respected by them. Thus 
the Muslims do not trust Hindu majorities in Hindu 
majority Provinces and the Hindus do not trust the 
Muslim majorities in‘ Muslim majority Provinces. 
This distrust tended to stand in the way of political 
progress and grant of responsible government, and 
still persists. The obvious solution of the Problem is 
that Indian leaders and masses should leave thinking 
in terms of Hindus and Muslims and allow the division 
to take place on economic and political lines, This 
has not so far been possible and will probably take 
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time. The other solution to assure the minorities was 
to fix up the responsibility for safeguarding their 
interests on some body who should be impartial, 
permanent, and above parties and party-strife, and 
who should be in # position to enforce his will. This 
body is obviously the Governor-Generalin the Federal 
sphere, and the Governor in the Provincial sphere. 


Thus this Special Responsibility has been incor- 
porated in the Act in answer to Indian demand, however 
misguided it might have been, and therefore we have 
ourselves to thank for it. But when we come to the 
actual wording, we find that it is much too vague. No 
definition is given of Minorities. To-day they are 
generally understood to mean social and communal 
minorities ; but this line of division 1s artificial and 
may disappear under the pressure of economic forces. 
When that happens certain economic interests such as 
the Landlords may claim to be a minority whose legiti- 
mate interests the Governor, or the Governor- 
General, may be called upon to. safeguard. 
This has now. actually happened in the U.P. 
and Bengal. Inthe Punjab, the Non-Agricultur- 
ists are claiming to be a minority as opposed to the 
Agriculturists. Similarly some groups of people 
may claim to be minorities when certain questions of 
social reform are involved. Extending protection to 
the rights of such minorities would mean stopping the 
social and economic progress of the country. 


Again the legitimate rights, which are sought to 
be protected, are not defined though the British Indian 
Delegation asked for it. Before the Joint Select 
Committee the Secretary of State for India was also 
asked if he could define them by adding, 


“‘in the matter of adequate provision for education, entry in 
public service, and representation in public bodies.'’ He replied : ‘‘It 
would be a mistake to make the definition more explicit. The more 
explicit we make them, the more we shall add more and more 
conditions to them, and _ even at the end of it we may find that the 
definition is inadequate fora particular situation that may arise.’’ 


Thus the phrase is as vague as ever. 


The J. P. C. observed about this Specia] Responsibility :—'"With 
regards to (b), the Joint Memorandum suggests that the phrase 
“legitimate interests'’ should be more clearly defined, and that it 
should be made clear that the minorities referred to are the racial 
and religious minorities generally included by usage in that expres- 
sion, We doubt if it would be possible to define “ legitimate 
interests’’ any more precisely. The obvious intention is to secure 
some means by which minorities can be reasonably assured of fair 
treatment at the hands of majorities, and ‘‘legitimate interests’’ 
seems tous a very suitable and reasonable formula. Nor do we 
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think that any good purpose would be served by attempting to give 
a legal definition of ‘‘minorities’’, the only effect of which would 
be to limit the protection which the Governor's special responsibili- 
ty is intended to afford............+ Sivecees We need hardly say that we 
have not in mind a minority in the political or parliamentary sense, 
and no reasonable person would, we think, ever so construe the word. 
Nevertheless to prevent misunderstanding, we recommend that the 
Instrument of Instructions should make this plain, and further that 
this special responsibility is not intended to enable the Governor to 
stand in the way of social or economic reform merely because it is 
resisted by a group of persons who might claim to be regarded 
as a minority.''* In pursuance of the above, it has been laid down in 
the Instrument of Instructions to the Governor-General: ‘Our 
Governor-General shall interpret his special responsibility for the 
safeguarding of the legitimate interests of minorities as requiring 
him to secure, in general, that those racial or religions communities 
for the members of which special representation is accorded in the 
Federal Legislature, and those classes who, whether on account of 
the smallness of their number or their lack of educational or material 
advantages or from any other cause, cannot as yet fully rely for their 
welfare on joint political action in the Federal Legislature, shall 
not suffer, or have reasonable cause to fear, neglect or oppression. 
But he shall not regard as entitled to his protection any body of 
persons by reason only that they share a view on a particular ques- 
tion which has not found favour with the majority. 


Further, Our Governor-General shall interpret the said special 
responsibility as requiring him to secure a due proportion of 
appointments in Our Services to the several communities, and he shall 
be guided in this regard by the accepted policy prevailing before the 
issue of these Our Instructions, unless he is fully satisfied that modi- 
fication of that policy is essential in the interests of the communities 
affected or of the welfare of the public.’’t 


Thus the Governor-General has been charged by 
these Instructions to safeguard the interests of the 
minorities who have also been assured a proper share 
of the fishes and loaves of office by continuation of 
the present policy regarding communal representation 
in the Services, The latter policy can only be modified 
when the Governor-General is fully satisfied that it is 
essential in the interests of the communities concern- 
ed or the welfare of the public. 


The Special Responsibility in (d) relates to the 
protection of the interests of the Services. 


‘The White Paper proposals of the Government 
contained a list of principal existing rights of officers 
appointed by the Secretary of State for India as well as a list of 
principal rights of persons appointed by authority other than the 
Secretary of State in Council. Part X of the Act deals comprehen- 
sively with various grades of public services,,........+« Sub-section 
(a) is designed to protect the public servants or their dependents 
from infraction of rights guranteed to them in the Act.'’ } 
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There are two angles from which this sub-section 
can be looked upon. In the first instance it is well 
understood in India that it is designed to protect the 
vested interests of the members of the Indian Civil 
Services and their dependents. India has always been 
looked upon as a land of opportunities where British 
youngmen can make their mark, satisfy their ambi- 
tions, make money, and gain administrative experience. 
So far they have played a very important part—for 
good or for evil, in carrying on the administration and 
even in settling policies. In course of time they have 
come to be organized in a highly organized and 
influential bureaucracy, whose opinions and actions 
cannot be ignored by statesmen. 


The members of this bureaucracy are beyond the 
control of the people of India and are nut responsible 
to them. They generally—with honourable exceptions, 
looked upon themselves as rulers and not servants of 
people so that the term for them is ‘ Government 
Servants’ and not ‘Public Servants.’ Their tone, géner- 
ally speaking, has, therefore, been autocratic rather 
than democratic. Although, it cannot be said that 
they have always acted against the interests of the 
people, yet there isno doubt that there is no love 
lost between them and the representatives of the 
nationalist opinion who claim to stand for the real 
good of the masses. Besides this question of tone, the 
Services have always shown themselves to be highly 
conservative and against the political advance of India, 
at least to the extent nationalist opinion in India 
would like to go. Again many of them, being foreigners, 
cannot and do not understand real India and her real 
needs, They do not come into close tuuch with the 
masses and therefore do not understand them. Farther 
the Indian Civil Service is the most highly-paid- 
Service in the world. The bill for their salaries, 
allowances, pensions, etc., is certainly not in keeping 
with the appalling poverty of the Indian masses. 
Lastly in popular imagination these civil servants are 
men who are responsible for lathi charges and the 
policy of repression, On account of these reasons, 
the Indian Civil Servants do not receive the amount 
of sympathy that is due to public servants, and there 

as been much talk of reducing their salaries and 
allowances, decreasing their privileges and concessions, 
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and even to eliminating of reducing the British ele- 
ment as far as it may be possible.* 


In view of such sentiments towards them, the 
Services and their supporters insisted on * safeguards’ 
for the protection of their rights which are in the 
nature of vested interests. With the influence they 
could command, they were able to get this sub-section 
inserted in the Act. Apart from this a special chapter 
in the Act is devoted to the protection of their rights 
a privileges, which shall be discussed at the proper 
place. 


Indian opinion, however, definitely resents this 
safeguard. Although no sensible Indian would like 
to make an encroacitment on the legitimate rights of 
the Services and to treat them unjustly in other ways, 
yet the Indians do consider the Services as ‘pampered’, 
and desire to modify the conditions of service in accord- 
ance with the prevailing circumstances in the country. 
Indian opinion certainly stands for drastic reduction 
in the salaries in order to secure money for social 
‘services. but thisis not possible under the Act at 
least as far as the superior services are concerned. 


Regarded from the other point of view, this safe- 
guard will appear in a different light. There is no 
denying the fact that no administration can be carried 
on without the loyal co-operation of the Services. For 
that the Services have to be satisfied and made to feel 
contented with the conditions of service. And for this 
purpose this safeguard is essential because they have to 
be kept beyond party influences and strife,'and politi- 
cai acrimony. This is as much in the interest of 
popular Ministries asin the interest of the Services: 
But the objection is taken on the ground that. while 
in other countries including Britain, the Services are 
functioning quite satisfactorily under popular control, 
an exception has been made in the case of India. 
This leads to the suspicion, however ill-founded, that 
the Services do not trust the popular Ministries and are 
not prepared to adapt themselves to changing circum- 
stances.t Particularly objection is taken to this 
safeguard because it proposes to keep the Services 


*The actual working of the Constitution in the Provinces has 
proved many of these fears to be baseless. The Services on the 
whole seem to have adapted themselves admirably to the new 
conditions, and are helping the Ministers in the service of the people. 


tAs has already been pointed out at least this euspicion seems 
to have proved to be wrong by the experience in the Autono- 
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at too high a level regarding emoluments and 
other conditions, etc. 


In connection with this the J. P.C. wrote :—‘‘ the Joint Memo- 
randum proposes that here also the expression ‘“‘legitimate interests”’ 
should be clearly defined, and that the Governor's special responsi- 
bilities should be restricted to the rights and privileges guaranteed 
by the Constitution. We assume that the intention of the White 
Paper is to guarantee to public servants not only their legal rights 
but also equitable treatment, a thing not susceptible in our opinion 
of lega] definition. The authors of the Joint Memorandum would no 
doubt say that Ministers can be trusted to act in these matters ina 
reasonable way, and wedo not doubt that this is so; but we think 
that they should also assume that neither will Provincial Governors 
act unreasonably in discharging the special responsibilities which 
the Constitution Act will impose upon them. If Ministers in fact act 
reasonably, as no doubt they will, the occasions on which a Governor 
will find it necessary to dissent from the advice which they tender to 
him may never in practice arise.’"* It will be clear from 
this that no case has been made out for this safeguard by the J. P. C., 
but be it as it may, the right of the Services have been fully safe- 
guarded under the new Constitution. In the Instrument of Instruc- 
tions, the (;overnor-General has also been charged as follows :— 
** In the discharge of his special responsibility for the securing to 
members of the public services of any rights provided for them by or 
under the said Act and the safeguarding of their legitimate interests 
Our Governor-General shall be careful to safeguard the members of 
Our services not only in any rights provided for them by or under the 
said Act or any other law for the time being in force, but also 
against any action which, in his judgment, would be inequitable.’’t 


Safeguards in (c) and (f) are a sop to the British 
trading interests interested in Indian trade. India is 
a very important market for the consumption ot 
British goods as well as for the supply of raw material. 
It 1s also a field for profitable investment so that a 
huge amount of British capital is invested in the 
countrv. In view of the expression of extremist 
national opinion in India in connection with the 
Public Debt? of India, the resort to boycott of British 
goods as a political weapon, and the growing in- 
dustrialization of the country, the British vested in- 
terests in this country demanded and secured these 
safeguards. Sub-section (e) vests in the Governor- 
General the power to secure in the sphere of “executive 
action” purposes and objects which Sections 111—121 
secure in the sphere of legislation. The Governor- 
General is vested with executive power to enforce the 
provisions relating to the prevention of discrimivation 
against British goods by the Indian Legislature and 
other bodies. The J. P. C. observed in connection with 
this safeguard : 


“The Second Round Table Conference in 1931 adopted 
a resolution to the effect that there should be no _ discri- 
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mination between the rights of the British mercantile 
community, firms and companies, trading in India and the 
rights of Indian-born subjects. Witnesses who appeared 
before us spoke in the same sense and the British-India Delegation, 
in their Joint Memorandun, state that on the question of principle 
there has always been a substantial measure of agreement in India. 
On the other hand, we have been assured no less strongly by those 
who represent British commercial] interests that they ask for no 
exceptional or preferential treatment for British trade as against 
Indian trade. Their policy is, in fact, one of a fair field and no 
favour. The question, therefore, resolves itself into a consideration 
of the best method of giving practical effect to the avowed policy 
and intentions of all concerned. It may, indeed, be asked why, 
in view of the assurances of which we have spoken, it is necessary 
to deal with this matter at all in the Constitution Act, and to this 
our answer must be that, here again, utterances have been made 
which could not fail to give rise to suspicions and doubts, and that 
statutory provision by way.of re-assurance is an evident necessityt. 


__ Sub-section (f) refers to discrimination against 
British imports. In making recommendation to this 
end, the J. P. C. wished to make it clear that they con- 
template no measure which would interfere with the 
position attained by India as an integral part of the 
British Empire through the Fiscal Convention. 


It observed: ‘It should be made clear that the 
imposition of this special responsibility upon the Governor- 
General is not intended to affect the competence of his 
Government and of the Indian Legislature to develop their own 
fiscal and economic policy ; that they will possess complete freedom 
to negotiate agreements with the United Kingdom or other countries 
for the securing of mutual tariff concessions ; and that it will be his 
duty to intervene in tariff policy or in the negotiation or variation of 
tariff agreements only if in his opinion the intention of the policy 
contemplated is to subject trade between the United Kingdom and 
India to restrictions conceived, not in the economic interests of 
India but with the object of injuring the interests of the United 
Kingdom. It should further be made clear that the ‘‘discriminatory 
or penal treatment covered by this special responsibility includes both 
direct discrimination (whether by means of differential tariff rates or 
by means of differential restrictions on imports) and indirect dis- 
crimination by means of differential treatment of various types 
of products and that the Governor-General’s special responsibility 
could also be used to prevent the imposition of prohibitory tariffs or 
restrictions, if he were satisfied that such measures were proposed 
with the intention already described. In all these respects, the 
words would cover measures which, though not discriminatory or 


penal in form, would be so in fact."'; 


These recommendations have been adopted in the 
Paras XIII and XIV in the Instrument of Instructions 
to the Governor-General. , , 


There is no hoodwinking the fact that Indian 
opinion is strongly against these provisions, though 
sensible Indians do not want to be unjust or unfair to 
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Rritish trading interests. Indians want to become 
masters in their own home and want to acquire com- 
plete control over the economic policy of the country 
so that they may advance India economically for the 
benefit of the masses. They suspect that safeguards 
are calculated to establish the control of the White 
Hall or the City of London over the economic policy 
of India. It is, however, to be hoped that these fears 
will prove baseless and this Special Responsibility will 
not be interpreted too narrowly in order to avoid con- 
flict with Indian Ministers who are bound to work for 
the economic development of India. But inthe words of 
Prof. Keith, ‘the task set, of course, is very serious, for 
it must always be possible to argue that a measure is 
intended to further Indian economic interests even if 
it injures British economic interests.” 


Sub-section (g) relates to Indian States and their 
Rulers. ) 


According to the J. P. C. ** this special responsibility only applies 
where there is a conflict between rights arising under the Constitution 
Act and those enjoyed by a State outside the Federal sphere. It may be 
necessary for the Governor-General to deal with such a conflict not 
only in his capacity as the executive head of the Federation but also 
in his capacity asthe representative of the Crown in its relations 
with the States ; but his special responsibility must necessarily arise 
in the first capacity only, his action in the second capacity being 
untouched in any way by the Constitution Act.’’t In paragraph XV 
of the Draft Instrument of Instructions, it is Jaid down :—** Our 
Governor-General shall construe his special responsibility for the 
protection of the rights of any Indian State as requiring him to see 
that no action shall be taken by his Ministers, and no Bill of the 
Federal Legislature shall become law, which would imperil the 
economic life of any State, or affect prejudicially any right of any 
State heretofore or hereafter recognised, whether derived from treaty, 
grant, usage, sufferance or otherwise, not being a right appertaining 
to a matter in respect to which, in virtue of the Ruler's Instrument 
of Accession, the Federal Legislature may make laws for his State 
and his subjects."’ 


It will be noted that this Responsibility refers to 
rights recognised in the past, as well as those which 
will be recognised in the future, but outside the 
sphere that have been acceded to the Federation. It 
should also be noted that the procedure for the 
determination of the right in case of a dispute rests 
with the Crown’s Rrepresentative for the conduct of 
relations with the States and not with the Federal 
Judiciary. 


Sub-section (c) makes it plain that the Governor. 
eneral is free to exercise his own judgment in any 
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mination between the rights of the British mercantile 
community, firms and companies, trading in India and the 
tights of Indian-born subjects. Witnesses who appeared 
before us spoke in the same sense and the British-India Delegation, 
in their Joint Memorandum, state that on the question of principle 
there has always been a substantial measure of agreement in India. 
On the other hand, we have been assured no less strongly by those 
who represent British commercial interests that they ask for no 
exceptional or preferential treatment for British trade as against 
Indian trade. Their policy is, in fact,one of a fair field and no 
favour. The question, therefore, resolves itself into a consideration 
of the best method of giving practical effect to the avowed policy 
and intentions of all concerned. It may, indeed, be asked why, 
in view of the assurances of which we have spoken, it is necessary 
to deal with this matter at all in the Constitution Act, and to this 
our answer must be that, here again, utterances have been made 
which could not fail to give rise to suspicions and doubts, and that 
statutory provision by way.of re-assurance is an evident necessityt. 


_ Sub-section (f) refers to discrimination against 
British imports. In making recommendation to this 
end, the J. P. C. wished to make it clear that they con- 
template no measure which would interfere with the 
position attained by India as an integral part of the 
British Empire through the Fiscal Convention. 


It observed: ‘It should be made clear’ that the 
imposition of this special responsibility upon the Governor- 
General is not intended to affect the competence of his 
Government and of the Indian Legislature to develop their own 
fiscal and economic policy ; that they will possess complete freedom 
to negotiate agreements with the United Kingdom or other countries 
for the securing of mutual tariff concessions ; and that it will be his 
duty to intervene in tariff policy or in the negotiation or variation of 
tariff agreements only if in his opinion the intention of the policy 
contemplated is to subject trade between the United Kingdom and 
India to restrictions conceived, not in the economic interests of 
India but with the object of injuring the interests of the United 
Kingdom. It should further be made clear that the ‘‘discriminatory 
or pena] treatment covered by this special responsibility includes both 
direct discrimination (whether by means of differential tariff rates or 
by means of differential restrictions on imports) and indirect dis- 
crimination by means of differential treatment of various types 
of products and that the Governor-General’s special responsibility 
could also be used to prevent the imposition of prohibitory tariffs or 
restrictions, if he were satisfied that such measures were proposed 
with the intention already described. In all these respects, the 
words would cover measures which, though not discriminatory or 


penal in form, would be so in fact.’’; 


These recommendations have been adopted in the 


Paras XIII and XIV in the Instrument of Instructions 
to the Governor-General. | | 


There is no hoodwinking the fact that Indian 
opinion is strongly against these provisions, though 
sensible Indians do not want to be unjust or unfair to 
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British trading interests. Indians want to become 
masters in their own home and want to acquire com- 
plete control over the economic policy of the country 
so that they may advance India economically for the 
benefit of the masses. They suspect that safeguards 
are calculated to establish the control of the White 
Hall or the City of London over the economic policy 
of India. It is, however, to be hoped that these fears 
will prove baseless and this Special Responsibility will 
not be interpreted too narrowly in order to avoid con- 
flict with Indian Ministers who are bound to work for 
the economic development of India. But inthe words of 
Prof. Keith, “the task set, of course, is very serious, for 
it must always be possible to argue that a measure is 
intended to further Indian economic interests even if 
it injures British economic interests.” 


Sub-section (g) relates to Indian States and their 
Rulers. 


According to the J. P.C. *' this special responsibility only applies 
where there is a conflict between rights arising under the Constitution 
Act and those enjoyed by a State outside the Federal sphere. It may be 
necessary for the Governor-General to deal with such a conflict not 
only in his capacitv as the executive head of the Federation but also 
in his capacity asthe representative of the Crown in its relations 
with the States ; but his special responsibility must necessarily arise 
in the first capacity only, his action in the second capacity being 
untouched in any way by the Constitution Act.’’"t In paragraph XV 
of the Draft Instrument of Instructions, it is laid down :—‘'‘ Our 
Governor-General shall construe his special responsibility for the 
protection of the rights of any Indian State as requiring him to see 
that no action shall be taken by his Ministers, and no Biil of the 
Federal Legislature shall become law, which would imperil the 
economic life of any State. or affect prejudicially any right of any 
State heretofore or hereafter recognised, whether derived from treaty, 
grant, usage, sufferance or otherwise, not being a right appertaining 
toa matter in respect to which, in virtue of the Ruler’s Instrument 
of Accession, the Federal Legislature may make laws for his State 
and his subjects."' 


It will be noted that this Responsibility refers to 
rights recognised in the past, as well as those which 
will be recognised in the future, but outside the 
sphere that have been acceded to the Federation. It 
should also be noted that the procedure for the 
determination of the right in case of a dispute rests 
with the Crown’s Rrepresentative for the conduct of 
relations with the States and not with the Federal 
Judiciary. 


Sub-section (c) makes it plain that the Governor. 
eneral is free to exercise his own judgment in any 
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of the Reserved Departments, even though it arises 
primarily within the ministeral sphere. It has also 
been made clear*. that if any question arises 
whether a particular matter is a matter with 
respect to which he is required to act in his 
discretion or exercise his individual judgment, the 
decision of the Governor-General shall be final. Thus 
the authority of the Governor-General in this sphere 
is supreme and unfettered and his decision cannot be 
challenged in India even if it is wrong. No reference 
is permissible under the circumstances to the Federal 


Court. 


Responsibility to the Secretary of State and the 
British Parliament.—If the Governor-General is not 
responsible to the Indian Legislature in the Reserved 
sphere and the sphere of Special Responsibilities, he 
must be responsible to some one. It is here that the 
Secretary of State for India, who himself is responsible 
to the British Parliament. comes in the picture. It 
is laid down inthe Act? that in so far as the Governor- 
General is by or under this Act required to act 
in his discretion or to exercise his individual judgment, 
he shall be under the general control of the Secretary 
of State and shall comply with such particular 
directions, as may from time to time be issued by him. 
But the validity of anything done by the Governor- 
General cannot be called in question on the ground 
that it was done otherwise than in accordance with 
this provision. 


The Secretary of State is required before giving 
any directions to the Governor-General to satisfy 
himself that nothing in the directions requires the 
Governor-General to act in any manner inconsistent 
with any Instrument of Instructions issued to him by 
His Majesty. Thus the most important part of the 
administration has been placed under British control 
through the Secretary of State}. 


*Sec. 9, (3). 4Sec 14. 
{Also refer to the Chapter on the Home Government, 


CHAPTER IV. 
THE FEDERAL EXECUTIVE—(Continued.) 


The Council of Ministers ; the working of the Federal Govern- 
ment ; Special Powers of the Governor-General ; Govergor-Generat's 
other Powers ; Position of :the Governor-General ; the Instrument 
of Instructions to the Governor-General. 


The Council of Ministers—To aid and advise the 
Governor-General in the exercise of his functions, 
except in so far as he is by or under this Act required 
to exercise his functions or any of them in his dis- 
cretion, there shall be a Council of Munisters.* 
These Ministers shall be chosen and = sum- 
moned by the Governor-General. shall*be sworn as 
members of the Council, and shall hold office during 
his pleasure.t To ensure that the Ministers are 
chosen from among the members of the Federal 
Legislature, it is laid down thata Minister who 
for any period of six consecutive months is 
not a member of either Chamber of the Federal 
Legislature shall at the expiration of that period 
cease to be a Minister.t The salaries of the Ministers 
shall be determined from time to time by _ the 
Federal Legislature by Act, but until that is done, 
they shall be determined by the Governor-General. 
The salary of a Minister shall not be varied during 
his term of office§. No court is empowered to 
enquire whether any and, if so. what advice was 
given by the Ministers to the Governor-General.|| 
The functions of the Governor-General with respect 
to the choosing and summoning and the dismissal 
of Ministers, and with respect to the determination 
of their salaries, shall be exercised by him in his 
discretion. It is also provided{] that this shall not be 
construed as preventing the Governor-General from 
exercising his individual judgment in any case where 
by or under this Act he is required to do so. 





*Sec. 9 (1). tSec. 10 (1), tSec. 10 (2). 
§Sec. 10 (3). '/Sec. 10 (4). WSec. 9 (1). 


49 


Selection and 
Appointment 


Salaries 


Joint and 
Collective 
Responsibi- 
lity of 

the Council 
of Ministers 


The 
l’rovision 
in the 
Instrument 
of Instruc- 
tions 


Minority 
Governments 


50 THE NEW OUNSTITUTION OF INDIA 


It will be noticed here that not a word has been 
said in the Act regarding the joint and collective 
responsibility of the Council of Ministers. and that 
the latter should enjoy the confidence of the Legis- 
lature. As far as the Act is concerned thia is not 
necessary and everything in this connection depends 
on the discretion of the Governor-General. -Aguin, 
while in the Government of India Act, 1919, there is 
a provision which requires the Governor to be 
guided by” the advice of his Ministers in all matters 
relating to transferred subjects, unless he sees sufficient 
cause to dissent from their opinion, the (rovernment 
of India Act, 1933, provides that the Governor and 
for the matter of that, the Governor-General, shall be 
aided and advised by his Ministers in the exereise of 
his functions except in so far as he is by the Act 
required to act in his discretion. In actual practice 
the difference may prove insignificant, yet “the 
omission of the word “ guided " is likely to biur the 
reality of ministerial responsibility and intlhaence.” 

The J. P. C. recommended that the development 
of responsible government should be brought about 
through the Instrument oof — Instructions to 
the (Governor-General and the (Governors. They 


observed : 

" The Instrument will direct him (the (Governor-General) 
toappoint as his Ministers those persons who will best be in a 
position collectively to command the conhdence of the Legisiature.’° 
It is. therefore, laid = down in Bara VIILT of — the 
Instrument of Instructions to the Governor-General as follows: “In 
making appaintments to his Council of Ministers Our Governor- 
Genera] shall use his bes: endeavours to select: his Ministers in. the 
following manner, that is to say, in consultahon with the person who, 
in his judgment, 1s most likely to command a stable majority in the 
Legislature, to appoint these persons including so far as pracocable 
representatives of the Federated States and members of important 
minority communites) who will best be in a position collectively 
to command the confidence of the Legislature. But, in so acting, he 
shall bear constantly in mind the need for fostering a sense of joint 
responsibility among his Ministers.'' 

Tuus it shall be seen that although it is intended 
to develop responsible government in the Federal 
sphere within the defined limit of the transferred 
departments, yet: nothing has been said in the Act 
itself, leaving this to happen through the Instrument 
of Instractions to the (jovernor-General, When it is 
remembered that no judicial notice can be taken of 
the Instrument of Instructions, it will be realized 
that everything in this connection, will depend upon 


the Governor-General himself. If he deems fit, he 
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may have a minority government in power. In doing 
that, 1t seems he will not be acting against any specific 
provision of the Act, but he will certainly be offending 
against the spirit in which the Act is intended to 
be administered in conjunction with the Instrument of 
Instructions, 


An analogous position devcloped when the Cong- 
ress Parties refused to assume the responsibilities of 
office in the Provinces where they were in majority 
in the Provincial Legislatures. The Governors. in order 
to get the government going. hit upon the device of 
appointing Interim Ministries. Different opinions were 
expressed regarding the legality or otherwise of the 
appointment of these Ministries. The correct position 
seems to be that these Ministries which did not 
manifestly command the majority of votes in the 
Legislature, were not exactly illegal as far as the Act 
was concerned, The Act gives unfettered discretion to 
the Governor-(reneral, and for the matter of that to 
the Gsovernors. regarding the appointment and dismis- 
sal of their Ministers. They can also include non- 
members of the Legislatures in the Ministries provided 
they occupy that position for six months only. But, 
ifas Sir Harry Haig once said, the Instrument of 
Tustructions is the constitutional key to the Govern- 
ment of India Act, the appointment of Interim Mindst- 
ries supported by minority parties was certaloly against 
the spirttof the Act taken in conjanction with the 
Instrument of Instractions. 


The working of the Federal Government. ll 
executive acoon of the Federal Government is to 
be expressed in the name of the Governor- 
General : and the validity of an order or instrument 
which is authenticated ender rules made by him can- 
not be called in question on the ground that it is_ not 
an order or Instrument made or executed by 
him. The  lateer is to make rules for the 
more convenient transaction of the business of the 
Federal Government and also for the allocation among 
Ministers of the said business in so far as it is not 
business with respect to which the Governor-General 
is by or under this Act required to act in his discretion, 
It will be noticed here that the power for making rules 
for the allocation of business among the Ministers is 
vested in the Governor-General rather than in 
the Prime Minister. These rules are to include 
Provisions requiring the Ministers and the 
Secretaries to the Government to transmit to the 
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Governor-Generel all such information, with respect 
to the business of the Federal Government as may be 
specified in the rules, or as the Governor-General may 
otherwise require to be so transmitted. In particular 
a Minister may be required to bring. to the notice of 
the Governor-General and the appropriate Secretary 
to bring to the notice of the Minister concerned and 
of the Governor-Generel, any matter under. considera- 
tion by him which involves, or appears to him likely 
to involve, any Special Responsibility of the Governor- 
General.* The Governor-General is to perform the 
above-mentioned functions im his discretion after 
consultation with his Ministers. 


In India exception is particularly taken to the 
provision to obtain information, if necessary, over the 
heads of the Ministers, from their official subordinates. 
This is likely to weaken the sense of discipline among 
the high-placed public officers who may be tempted to 
look to the Governors or the Governor-General as a sort 
of a court of appeal and their real chief rather than the 
Ministers. This along with the Special Responsibility 
regarding Services may cause great mischief. Accord- 
ing to Prof. Shah: “ But it is equally true that in 
India, members of the Permanent Public Service have 
made no secret of their hostility to the evolution of 
constitutionalism; and, consequently, it 1s not too much 
to assume that, for years to come, high-placed public 
officers, especially of non-Indian birth, may be unwill- 
ing to sabmit themselves in Joyal co-operation with 
their official chiefs. It is equally to be feared that 
when such cases of tacit refusal to collaborate with the 
Ministers become rank insubordination, and Ministers 
propose to punish them accordingly, these public 
servants would take shelter under the ‘special 
responsibility of the Governor in their behalf. This 
does not bode well for the efficiency or the success 
of responsible Ministers in the provincial governments 
of India.’t This would apply mutatis mutandis to 
the Federal sphere. This fear may not materialise in 
that sphere if the Services co-operate loyally with 
the Indian Ministers, as they are doing in the Provin- 
cial sphere. 


In order to understand the working of the Federal 
Executive, it should be clearly understood that the 
functions of the Federal Executive have been divided 
mainly in two sections, the Reserved and the Transferred, 
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The Reserved section will be under the control of the 
Governor-General who can appoint not more than 
three Counsellors and special secretariat staff to help 
him in discharge of his functions in this sphere, 
which is to be done at his discretion. The Transferred 
section is to be managed by the Governor-General with 
‘the aid and advice’ of his Ministers. In this sphere, 
too, he has his Special Responsibilities where he may 
exercise his individual judgement even against the 
advice of his Ministers. This ix the position as far 
as the Act is concerned ; but this does not give us 
the true idea as to how the whole thing is intended 
to work. Forthat we must refer to the J. P.C. 
and the Draft Instrument of Instructions to the 
Gsovernor-General. Regarding the relations between 
the Counsellors in charge of the Reserved Departments 
and the Ministers in charge of the Transferred Depart- 
ments, the .J. P. C. observed : 


** The Federal Government will be a dyarchical, and not a 
unitary, government, the Governor-General’s Ministers having the 
constitutional right totender advice to him on the administration 
ofa partonly of the affairs of the Federation, while the adminis- 
tration of the other part remains the exclusive responsibility of the 
Governor-General himself. In these circumstances it is clear that 
the Governor-General's Counsellors, who wil! be responsible to the 
Governor-General alone and will share none of the responsibility of 
the Federal Ministers to the ITederal Leyisiature, cannot be 
members of the Council of Ministers......... We hope nevertheless that 
the Counsellors, even if they cannot share the responsibility of 
Ministers, will be freely admitted to their deliberations—and indeed 
that there will be free resort by both parties to mutual consultation. 
It would indeed be difficult, if not impossible, to conduct the 
administration of the Department of Defence in complete aloofness 
from other Departments of government ; and the maintenance of 
close and friendly relations with Departments under the control 
of Minister's can only increase its efficiency. We understand the in- 
tention of His Majesty's Government to be that the principle of 
joint deliberation shall be recognised and encouraged by the 
(zovernor-(;eneral's Instrument of — Instructions. We warmly 
approve the principle, and we think that it will prove a valuable 
addition to the machinery of government, without derogating in any 
way from the personal responsibility of the Governor-General for 
the administration of the  Keserved Departments.”* = In 
pursuance of the above the following is included inthe Draft Instru- 
ment of Instructions to the Governor-General :—"" Although it is 
provided in the said Act that the Governor-General shall exercise 
his functions in part in his discretion and in part with the aid and 
advice of Ministers, nevertheless itis our will and pleasure that our 
Governor-General shall encourage the practice of joint consultation 
between himself, his Counsellors and the Ministers. And seeing 
that the Defence of India must to an increasing extent be the concern 
of the Indian people it is Our will in especial that our Governor- 
General should have regard to this instruction in bis administration 
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of the Department of Defence; and notably that he shall bear in 
mind desirability of ascertaining the views of his Ministers when he 
shall have occasion to consider matters relating to the general policy 
of appointing Indian Officers to Our Indian Forces, or the employ- 
ment of Our Indian Forces on service outside India.'’* 


The other question that arises within the Trans- 
ferred sphere is that of Special Responsibilities of the 
Governor-General and in the Provincial sphere that 
of the Governor. As has been said before the field of 
Special Responsibility permeates the whole adiminis- 
tration and it may emerge anywhere and at any time. 
In the words of Prof. Keith, “ too narrowly interpre- 
ted responsibilities might destroy the possibility of 
responsibility ": but this is not the intention of 


the framers of the Act. The .J. P. C. observed :— 

““We do not understand the declaration of a_ special 
responsibility with respect to a particular matter to mean or 
even to suggest that on every occasion that a question relating 
io that matter comes up for decision, the decision is to be 
that of the Governor to the exclusion of his Ministers. In no 
sense does it define a sphere from which the action of Ministers is 
excluded. In our view it does no more than indicate a sphere of 
action in which it will be constitutionally proper for the Governor, 
after receiving ministerial advice. to signify his dissent from it and 
even to act in oppos.tion to it if in hix own unfettered judgment he 
is of opinion that the circumstances of the case so require. Nor do 
we anticipate that the occasions on which a Governor will find it 
necessary sO to dissent or to act in opposition to the advice given to 
him are ir normal circumstances likely to be numerous: and certainly 
they will not be, as some appz2ar to think, of daily occurrence...... <a 


Presumably this also applies to the Governor- 
General and his “Special Kesponsibilities.” Para 26 
of the Introduction to the White Paper cuntains the 


following explanation :— 

“Inthe first place it should be made clear that unless and 
until the Governor-General feels called upon to differ from his 
Ministers, in the discharge of a special responsibility, the responni- 
bility of Ministers for the matters committed to their clarge remains 
complete. Totakea concrete instance, it will clearly be the duty of 
the Ministers rather than of the Governor-General himself. to 
ensure that the administration of their departments is so) conducted 
that minorities are not subjected to unfair or prejucdioal treatment, 
The intention of attributing to the Governor-Geneial a special 
responsibility for the protection of the minorities isto enable him, in 
any case where he regards the proposals of the Minister-in-charpe 
as likely to be unfair or prejudicial toa particular ninority, an the 
last resort to inform the Minister concerned tor the Ministers as a 
body if they support their colleague) that he will be unable to accept 
the advice tendered to him Nor is it contemplated that the 
Governor-Genera] having been vested with ‘special responsibilities’ 
cf the kind indicated. will find it necessary to be constantly aver- 
ruling his Minister's advice. The proposals (in the White Paper) 
are made on the basic assumption that every endeavour will be made 
by those responsible for working the Constitution ta appraach the 
administrative problems which will present themselves, in the spirit 


para xvi, para 75, 
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of partners in a common enterprise, In the great bulk of cases, 
therefore, in day-to-day administration where questions might arise 
affecting the Governor-General's ‘* special responsibilities, '’ mutual 
consultation should result in agreement. so that no question would 
arise of bringing into play the Governor- General's powers in con- 
nection with his special responsibilities. ' 


It should be noticed here that the theory of part- 
nership is not accepted by some influential political 
parties in India. In the absence of goodwill. vagueness 
regarding the extent and nature of the Special Res- 
ponsibilities can provide many occasions for constitu- 
tional deadlocks. Regarding the way in which these 
‘Special Responsibilities’ are to be worked, the Secre- 


tary of State stated before the .J. P. C. as foliows :— 

** What I imagine, any how what I hape will happen, will be 
that the two sides of the Government will work closely and 
sympathetically together, that, year by year the (Governor-General 
and the Governor will have less and less reason to intervene in the 
field of special responsibilities. owing to the fact that the Ministers 
themselves will be ensuring that the rights contemplated in the field 
of special responsibilities are safeguarced, and as in other parts 
af the Empire, as the Governments develop, powers of that 
kind fall into disuse, not because the powers are unnecessary 
but because the Ministers taemseives carry those powers. into 
effect; and I hope and believe that that is what is going to happen 
in India. In course of time, other Acts of Parhament wiil be 
necessary more to recognise a state of affairs that is im existence, 
than to make actually new changes. " 


Thus though itis hoped that these safeguards 
will go in course of time, yet they are there to make 
Ministers behave. If the Ministers do not travel on the 
straight road. the executive heads can set them right. 

There is, however, another point to be considered 
Inconnection with Special Responsibilities. In cer- 
tain exceptional cases, they may serve some useful 
purpose. “There may he occasions when the 
Minister may wish the (iovernor-General to act. 
Agitation may occur on an tissue about which the 
ministerial party nay hold a strong opinion, and the 
Governor may be expected to take an independent 
and strong line of his own for the matntenance of 
law and order, The Ministers may be placed in a 
dehcate position by the strong views of their party, 
and may welcome such an action, as it may extricate 
them from a difficult position. ‘Probably this happened 
regarding the Palestine question in the Punjab 
Assembly).* On the other hand, it may seriously 
impinge upon the Minister's power or programme, 
and in the latter case he will have no other alterna- 

‘Nive hat to resign.” To sum up.’ it may be stated 


*A similar positon has recently developed in Sind where the 
Ministers and the Governor are in agreement on the question of the 
introduction of revised assessment in the Barrage area, while the 
lacties disagree. 
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that the Special Responsibilities of the Governor- 
General do not imply any special department ; they 
can arise anywhere, and when they arise the Gover- 
nor-General is authorised to take action, though it 
is hoped that this will rarely happen and Ministers 
themselves will be careful regarding them. In no case, 
it is intended to allow the Ministers to push on the 
responsibility which is rightly theirs to the Governor- 
General or for the matter of that. to the Governor.* 


Special Powers of the Governor-General—In order to 
enable the Governor-General to administer the Reserv- 
ed Departments and to discharge his Special Respon- 
sibilities properly. he (and tor the matter of that, the 
Governor in the Provincial sphere) has been vested 
with special powers in the executive, legislative, and 
tinancial spheres. 

Regarding this the J. P.C. wrote: “It is plain that purehy 
executive action may not always suffice for the due discharge of the 
Governor's special responsibilities ; 1n some circumstances it may 
be essential that further powers should be at his disposal, This is 
recognised in the White Paper, in which it is proposed to give the 
Governor certain legislative and financial powers. The powers which 
it is proposed to entrust the Governor in the event of the breakdown 


in the constitutional machinery may also be considered under this 
head." + 


Thus the special powers of the (Governor-General 
include his power to issue (sovernor-General’s Acts,; 
Emergency Ordinances§—both on his own responsibi- 
lity and on the advice of the Ministers. and power to 
assume by Proclamation; the functions of any Federal 
body or authority except the Federal Court in the case 
of the failure of the ordinary constitutional machinery. 
To these may be added the power of the (rovernor- 
(zeneral to declare by a Proclamation of Emergency 
that a grave emergency exists whereby the security 
of India is threatened. whether by war or internal 
disturbance. In such acase the Federal Legislature 
has power to make laws with respect to matters 
enumerated in the Provincial Legislative List, but 
no Bill or amendment for the purposes aforesaid can 
be introduced or moved without the previous sanction 
of the (sovernor-General given in his discretion. This 
18 not to be given unless it appears to the (sovernor- 
General that the provision proposed to be made isa 
proper provision in view of the nature of the 
Emergency.§; 

*In this connection, please refer to the Chapter on the Provincial 
Executive.’ t Para 103. 7Sec 44. ¥Sec. 42. Sec 45. 
Sec 102. Also refer to the Chapter on ‘Federal Legislature,’ 
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Governor-General's Other Powers. The Governor- 
General also possesses many more ordinary and 
extraordinary powers, Regarding the Federal Legis- 
lature, he possesses the following powers :— 


(2) Summoning from time to time the Chambers 
or either Chamber to meet at such time and place as 
he thinks fit; proroguing the Chambers: dissolving 
the Federal Assembly. 


(b) Ho may itn his discretion address either 
Chamber of the Federal Legislature or both Chambers 
assembled together. and for that purpose require the 
attendance of the members. 


(c) He may in his discretion send messages to 
either Chamber of the Federal Legislature whether 
with respect to a Bill then pending in the Legislature 
or otherwise, and a Chamber to whom any message is 
so sent shall with all convenient dispatch consider any 
matter which they are required by the message to 
take into consideration. 


(d) When the offices of the President and the 
Deputy-President of the Council of State may be 
vacant. he may in his discretion appoint a member 
ae the Council to perform the duties of the vacant 
office, 


_, fc) He may summon the Chambers to meet in a 
Joint-sitting fur the purpose of deliberating and voting 
on the Bull. 


(f) When a Bill has been passed by the Chambers 
and presented to the Governor-General, he is todeclare 
in his discretion either that he assents in His 
Majesty's name to the Bill. or that he withholds 
assent therefrom. or that he reserves the Bill for the 
signification of Hits Majesty's pleasure. 


He may, however in his discretion return the Bill 
to the Chambers with a message requesting that 
they should reconsider the Bill or any specitied provi- 
sions or amendments, 


_ (g) To make known by public notification that 
His Majesty has assented to a particular Bill reserved 
for the signification of His Majest y's pleasure. 


_ th) To give consent to discussion and 
benetions in the Federal Legislature on certain 
Opics, 
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(’) Granting previous sanction to the introduc- 
tion of certain Bills. 


(j} Nominating six members to the Council of 
State. 

(k) Certain powers with regard to the mode of 
filling up of the States’ quota in the Central Legis- 
lature. 

In the sphere of executive action. his powers are 
as under :— 

(za) Choosing and summoning the Ministers, 


'b) Determination of the salaries of the Ministers 
until the Federal Legislature determines them. 


(c) Appvintment of three Counsellors, 


(d@) Appointment and dismissal of the Financial 
Adviser, and the determination of his salary 
and allowances and the members of his stati and the 
conditions of their service. 

(e' Appointment of an acting Chief Justice of 
the Federal Court. 

(f) Appointment of certain members of the 
Railway Authority. 

(g) Appointment of an Auditor of Indian Home 
Accounts. 

(4) Certain functions regarding the staff of the 
Auditor of Indian Home Accounts, 

(i) Exercise of certain powers with reference to 
the Reserve Bank such as appointment of the 
Governor, the Deputy (sovernors, nomination and 
removal of Directors, supersession of the Central 
Board, liquidation of the Bank, etc. 


(7) Appointment of certain members to Tri- 


bunais appointed to settle disputes between the 
Ratlway Authority and owners of Railways in Indian 


States. 
(k) Obtaining consultative opinions from tho 
Federal Court. 
(1) Approval of rules of the Federal Court. 
. (m) Prevention of commercial discrimination in 
legislative and executive spheres. 
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(92) Functions regarding the administration of 
Federal Acts in Indian States and the exercise of 
Federal authority therein. 


(o) Certain functions with regard to broadcast- 
ing and interference with water supplies. 


(p) Allocation of residual powers of legislation. 


(q) Administration of British Baluchistan and 
Tribal Areas. 


(r) Assignment of Income-Tax tothe Provinces. 


(s) Granting consent to proceedings against 
Civil Servants for official acts. 


(*) Suspension, remission or commutation of 
sentences of death. 


(«) Granting honours, etc. 


(c) Making rules as regards each Chamber in 
his discretion after consultation with the President or 
the Speaker for(a@) regulating the procedure of ‘and 
conduct of business regarding any matter touching his 
functions to be discharged in his discretion or by his 
individual judgment: (6) prohibiting the discussion 
if, or the asking of questions on, any matter connect- 
ed with any Indian State, other than a matter which 
Is Within the competence of the Federal Legislature. 


In the financial sphere. the powers of the Governor- 
General are as under :— 


(a) Causing tobe laid before both Chambers of the 
Federal Legislature a Statemen: of the estimated re- 
ceipts and expenditure of the Federation for every 
financial year. ‘This Statement is to show separately 
the expenditure charged on the revenues of the Feder- 
ation and the sums required to meet other expendi- 
ture which is proposed to be made from the revenues 
of the Federation. 


(6) The decision of the question whether any 
proposed expenditure falls within a class of expendi- 
ture charged on the revenues of the Federation. 


(c) Directing that ademand refused or reduced 
by the Assembly be submitted to the Council of State 
In its o1lginal form. 


_ (d) Summoning the Chambers to meet in a joint 
sitting for the purpose of deliberating and voting on 
the demand. 
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(e) Recommending a demand for grant. 
(f) Authentication of the Schedule of Authorised 


Expenditure. 

(g) Inclusion in the Schedule of such additional 
amounts, not exceeding the amount of the rejected 
demand or the reduction, as appears to him necessary 
in order to discharge his Special Responsibilities. 


ih) Causing to be laid before both Chambers of 
the Federal Legislature a Supplementary Statement 
showing the estimated amount of further expenditure, 


if necessary. 


(:} Recommending a Bill or amendment making 
provision for imposing or increasing any tax; or for 
regulating the borrowing of money or the giving of 
any guarantee by the Federal Government, or for 
amending the law with respect to any financial obli- 
gations undertaken or to be undertaken by the Federal 
(yovernment, or for declaring any expenditure to be 
expenditure charged on the revenues of the Federa- 
tion, or for increasing the amount of any such ex- 


penditure. 


Position of the Governor-General. It should 
now possible to make some general observations 
on the positon of the Governor-Creneral under 
the new Constitution. It may be stated at the very 
outset that under the new <Act, be occupies a key 
position in the constitutional structure, He has 
to perform very important and multifarious dunes 
and functions, which in actual effect would mean that 
he would be the real directing force of the constitu- 
tional machine. His position is very different from 
that of the (sovernor-(seneral of a British Dominion. 
While the latter is merely the titular executive of 
the Dominion Government and the representative of 
the British Crown performing functions vis-a-vis the 
Dominions which the Crown performs wis-a-vis 
Britain, the former, besides being ali this, isa power- 
ful ambassador of the Home Government and much 
more. He is the Viceroy as well as the real executive 
head with considerable p»wers, means, and resour- 
ces to put his will into practice. As has been described 
above, these powers comprise “ powers under the 
head of reserved departments, special reponsibilities, 
special powers, powers delegated by the Crown not 
inconsistent with the Act, discretionary powers, 
emergency powers, powers of interference in the 
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transferred or non-reserved departments under the 
elastic formula of * necessary for the fulfilment of any 
of the special responsibilities,” powers for issuing 
ordinances, directing legislation by message, and pro- 
viding for appropriations without the consent of the 
legislatures and against their votes.” By virtue of 
these powers. the (sovernor-General is in tne position 
of the cornerstone of the Indian constitutional struc- 
ture. He is the super dictator in Iudia, and can act 
as an autocrat if he sv chooses. In the words of 
Mr. Winston Churchill, he is “armed with all the 
powers of a Hitler or Mussolini. By a stroke of the pen 
he could scatter the constitution, and decree any law 
to be passed. or martial law which was no law at alli. 
Of all these he waw the sole judge Such a functionary 
wasadictator and he had a very powerful army.” 
Even the check of the Council has been removed and 
the supreme powers in actual etfect have been vested in 
him to be exercised by him in his discretion or by the 
exercise of his individual judgment This has aroused 
widespread misgivings in India, It is said that if he 
chooses he can enact (rovernor-Creneral’s Acts. issue 
Ordinances, and even take control of the whole con- 
stitutional machine, thus nullifying Central Responsibi- 
lity, if there is any. The terms of his Special Respunsi- 
bilities are so vague and wide, that he can make his will 
felt anywhere and everywhere. * Safeguarding the 
financial stability and credit of India’ may be taken 
to mean the control of the currency and exchange 
policy of India, may be against the interests of the 
Indian people when they may come in clash with the 
British interests. ‘Safeguarding the legitimate interests 
of the Minorities’ may be made to stand in the way 
of the evolution of United Indian nationalism and 
common Indian culture, and may be used to perpetu- 
ate the vested interests of the microscopic British 
minority or Indian landed-interests. “Safegnarding the 
legitimate rights of the members of the Public Ser 
vices may mean veering away the public servants 
from the Ministers to the Grovernor-Creneral and = to 
encourage indiscipline among them, which might have 
the effect of nullifying the schemes of the Ministers, 
‘The prevention of commercial discrimination’ can be 
used to perpetuate the economic slavery of India and 
the appalling poverty of her teeming millions. ‘The 
protection of the rights of the Indian States’ can be 
used to perpetuate mediaevalism and reactionaryism in 
Indian States and to prevent democracy coming into 
its own in one-third of the country. It is. therefore, 
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clear that if the Governor-General is @ person with- 
out any breadth of vision or any sympathy for Indian 
aspirations, he can stop the progress of the nation, 
while remaining within the four corners of the Con- 
stitution. 

Jtis. however, not suggested that this will be so. 
In the words of late Mr. Ramsay MacDonald, these 
safeguards and special powers are to be used as‘a 
sort of safety-device against mal-administration 
and the breakdown of the Constitution.’ Used as such 
they are to function in the interests of India and not 
against her interests. The Governor-General must 
carry out his duties in the spirit of the Instrument of 
Instructions. if the Constitution is to work, Much 
would depend upon the Governor General's tact, 
sympathy, breadth of vision, and statesmanship, as he 
isthe pivot of the Constitution. In the words of 
Dr. Sir Shafaat Ahmad Khan, “His is a position of 
supreme responsibility, but, for that very reason, it 
isalso a position of supreme honour and opportunity.’” 

In the Provinces where the Governors are vested 
with similar powers by the Constitution Act, the 
whole position has changed asa result of an under- 
standing between the British (iovernment and the 
Congress Ministers. According to this understanding 
the Governors have, more or less, given the under- 
standing not to interfere in the day-to-day working to 
the administration, allowing maximum liberty to the 
Ministers to act in respect of the whole sphere of 
administration, while remaining within the four 
corners of the Constitution. It 1s to he hoped that 
some such understanding will also be evolved in 
respect of the powers of the Governor-General, thus 
nullifying all the criticism given above. If this is 
done, it will be a real contribution to the development 
of self-government in India. 

The Instrument of Instructions.— Before closing this 
Chapter. it is essential that something should be said 
about the Instrument of Instructions to the Governor- 
General. Inthe discussion in the preceding para- 
graphs mention has been made so many times of 
this Instrument. This spesks ai lot about ites 
impertance. As a matter of fact, it isa very im- 
portant document, through which an attempt has been 
made to introduce responsible government in the 
Federal as well as the Provincial sphere, Jt embodies 
Inatructiona which the Governor General and the 
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Governors are asked to follow in their respective 
spheres; and it is based on ‘the principles which 
have proved singularly successful in the working of 
dyarchy.’ An analysis of the Instrument shows that 
through directions to the Governor-General. provision 
has been made for Rssponsible Ministry which should 
include representatives of the important minority 
communities as wellas the Sates, joint consultation 
between the Ministers and the Counsellors, the proper 
exercise of special powers and discharge of Special 
Responsthilities, framing of rules for the regulation 
of the business of the Federal Government, ensuring 
the consultation of the Finance Minister upon any 
proposal which affects the finances of the Federation, 
consultation of the Indian Ministers in matters of 
defence, Indianisation of the army, or the employment 
of Indian troops outside India, instructions bearing 
on the relations between the Federation, the Provinces 
and the Federated Srates, and certuin matters affecting 


the Legislature. Finally it concludes with the words. 
* And finally it is Our will and pleasure that our Governor-General 
should so exercise the trust which we have reposed in him that 
partnership between India and the United Kingdom within: our 
Empire may be furthered totheend that India may attain its due 
place among Our Dominions.''* 


The (sovernment of Iadia Act. 1935, lays 
down that the Secretary of State shall lay 
before Parliament the draft of any Instrument 
of Instructions (including any Instrument amending 
or revoking an Instrument previously issued) which 
it. is proposed to recommend Ifis Majesty to issue to 
the Governor-Creneral, and no further proceedings 
shall be taken in relation thereto except in pursuance 
of an address presented to His Majesty by both Houses 
of Parha:mnent praying that the Justrument may be 
issued.t Explaining this, the J. P. C. observed :— 


“It is essential that the vital impertance of the 
Instrument of Instructions in the eveluhen of the new 
Indian Constitution should be fully appreciated. Thus, Ministers 
would have no constitutiona! right under the Act to tender advice 
upon a matter declared by the Act to be within the Governor's own 
discretion ; but the Governor (fer the matter of that the Governor- 
General) could in any event. and doubtless citen would, consult: them 
before his own decision is made : and if at some future tne it seemed 
that this power of consultation might with safety be made mandatory 
and not permissive, we can see nothing inconsistent with the Act tn 
an amendment of the Instrument of Instructions for such a purpose. 
But SO grave are the issues involved in the evolution of the Indian 
Constitution that it would be neither wise nor safe todeny Parliament 
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clear that if the Governor-General is a person with- 
out any breadth of vision or any sympathy for Indian 
aspirations, he can stop the progress of the nation, 
while remaining within the four corners of the Con- 
stitution. 

Itis, however, not suggested that this will be so. 
In the words of late Mr. Ramsay MacDonald, these 
safeguards and special powers are to be used as‘a 
sort of safety-device against mal-administration 
and the breakdown of the Constitution.’ Used as such 
they are to function in the interests of India and not 
against her interests. The Governor-General must 
carry out his duties in the spirit of the Instrument of 
Instructions. if the Constitution is to work. Much 
would depend upon the Governor General's tact, 
sympathy. breadth of vision, and statesmanship, as he 
is the pivot of the Constitution. In the words of 
Dr. Sir Shafaat Ahmad Khan, “His is a position of 
supreme responsibility. but, for that very reason, it 
isalso a position of supreme honour and opportunity."* 

In the Provinces where the Governors are vested 
with similar powers by the Constitution Act, the 
whole position has changed asa result of an under. 
standing between the British (rovernment and the 
Congress Ministers. According to this understanding 
the Governors have. more or less. given the under- 
standing not to interfere in the day-to-day working to 
the administration. allowing maximum liberty to the 
Ministers to act in respect of the whole sphere of 
admivistration, while remaining within the four 
corners of the Constitution. It is to be hoped that 
some such understanding will also be evolved = in 
respect of the powers of the Governor-General, thus 
nullifying all the criticism given above, If this is 
done, it will be a rea) contribution to the development 
of self-government in India. 

The Instrument of Instructions.— Before closing this 
Chapter. it is essential that something should be said 
about the Instrument of Instructions to the Governor- 
General. Inthe discussion in the preceding para- 
graphs mention has been made so many times of 
this Justrument. This spesks ai lot about its 
impertance. As a matter of fact, it isa very im- 
portant document, through which an attempt hes been 
made to introduce responsible government in the 
Federal as well as the Provincial sphere. It embodies 
Inetrnetione which the Governor General and the 
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Governors are asked to follow in their respective 
spheres; and it is based on ‘the principles which 
have proved singularly successful in the working of 
dyarchy.’ An analysis of the Instrument shows that 
through directions to the Governor-General. provision 
has been made for Responsible Ministry which should 
include representatives of the important minority 
communities as well as the Sates, joint consultation 
between the Ministers and the Counsellors, the proper 
exercise of apecial powers and discharge of Special 
Responsibilities, framing of rules for the regulation 
of the business of the Federal Government, ensuring 
the consultation of the Finance Minister upon any 
proposal which affects the finances of the Federation, 
consultation of the Indian Ministers in matters of 
defence, Indianisation of the army, or the employment 
of Indian troops outside India, instructions bearing 
on the relations between the Federation, the Provinces 
and the Federated States, and certain matters affecting 
the Legislature. Finally it concludes with the words, 
** And finally it is Our will and pleasure that our Governor-General 
should so exercise the trust which we have reposed in him that 
partnership between India and the United Kingdom = withio’ our 


Empire may be furthered to theend that India may attain its due 
place among Our Dominions.''* 


The (Government of Tadia Act, 1935, lays 
down that the Secretary of State shall lay 
before Parliament the draft of any Instrument 
of Instructions (meluding any Instrument amending 
or revoking an Instrument previously issued) which 
it 1s proposed to recommend Hlis Majesty to issue to 
the Governor-(;eneral, and no further proceedings 
shall be taken in relation thereto except in pursuance 
of an address presented to His Majesty by both Houses 
of Parliament praying that the Instrument may be 
issued.7 Explaining this, the J. P. C. observed :— 


“Tt is essential that the vital impcrtance of the 
Instrument of Instructions in the evoluien oat the new 
Indian Constitution should be fully appreciated. Thus, Ministers 
would have no constitutiona! right under the Act to tender advice 
upon a matter declared by the Act to be within the Governor's own 
discretion ; but the Governor (fer the matter of that the Governor- 
General) could in any event, and doubtless cften would, consult: them 
before his own decision is made: and if at some future time it seemed 
that this power of consultation might with safety be made mandatory 
and nat permissive, we can see nothing inconsistent with the Act in 
an amendment of the Instrument of Instructions for such a purpose. 
But so grave are the issues involved in the evolution of the Indian 


Constitution that it would be neither wise nor safe todeny Parliament 
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clear that if the Governor-General is a person with- 
out any breadth of vision or any sympathy for Indian 
aspirations, he can stop the progress of the nation, 
while remaining within the four corners of the Con- 
stitution. 

Itis, however, not suggested that. this will be so. 
In the words of late Mr. Ramsay MacDonald, these 
safeguards and special powers are to be used as ‘a 
sort of safety-device against mal-administration 
and tbe breakdown of the Cunstitution.’ Used as such 
they are to function in the interests of India and not 
against her interests. The (Governor-General must 
carry out his duties in the spirit of the Instrument of 
Instructions, if the Constitution is to work. Much 
would depend upon the Governor General's tact, 
sympathy. breadth of vision, and statesmanship, as he 
isthe pivot of the Constitution. In the words of 
Dr. Sir Shafaat Ahmad Khan, “His is a position of 
supreme responsibility. but, for that very reason, it 
isalso a position of supreme honour and opportunity."* 

In the Provinces where the Governors are vested 
with similar powers by the Constitution Act, the 
whole position has changed asa result of an under- 
standing between the British Government and the 
Congress Ministers. According to this understanding 
the Governors have, more or less, given the under- 
standing not to interfere in the day-to-day working to 
the administration, allowing maximum liberty to the 
Ministers to act in respect of the whole sphere of 
administration, while remaining within the four 
corners of the Constitution. It is to be hoped that 
some such understanding will also be evolved = in 
respect of the powers of the Governor-General, thus 
nullifying all the ecriticism given above. If this is 
done, it will be a real contribution to the development 
of self-government in India. 

The Instrument of Instructions.— Before closing this 
Chapter, it is essential that something should be ssid 
sbout the Instroment of Instructions to the Governor- 
General. Inthe discussion in the preceding para- 
graphs mention has been made so many times of 
this Jnstrument. This spesks ai Jot about its 
impertance. As a matter of fact, it isa very im- 
portant document, through which an attempt hes been 
made to introduce responsible government in the 
Federal as weil as the Provincial sphere. It embodies 
Inatrnetione which the Governor General and the 
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Governors are asked to follow in their respective 
spheres; and it is based on ‘the principles which 
have proved singularly successful in the working of 
dyarchy.’ An analysis of the Instrument shows that 
through directions to the Governor-General. provision 
has been made for Responsible Ministry which should 
include representatives of the important minority 
communities as well as the Sates, joint consultation 
between the Ministers and the Counsellors, the proper 
exercise of special powers and discharge of Special 
Responsibilities, framing of rules for the reguiation 
of the business of the Federal Government, ensuring 
the consultation of the Finance Minister upon any 
proposal which affects the finances of the Federation, 
consultation of the Indian Ministers in matters of 
defence, Indianisation of the army. or the employment 
of Indian troops outside India. instructions bearing 
on the relations between the Federation, the Provinces 
and the Federated States, and certain matters affecting 


the Legislature. Finally it coneludes with the words. 
‘ And finally it is Our will and pleacure that our Governor-General 
should so exercise the trust which we have reposed in him that 
partnership between India and the United Kingdom within’ our 
Empire may be furthered to theend that India may attain its due 
place among Qur Liominions.'’* 


The (zovernment of Iodia Act. 1935, lays 
down that the Secretary of State shall lay 
before Parliament the draft of any Instrument 
of Instructions (ineluding any Instrument amending 
or revoking an Instrument previously issued) which 
it is proposed to recommend His Majesty to issue to 
the Governor-(reneral, and no further proceedings 
shall be taken in relation thereto except in pursuance 
of an address presented to His Majesty by both Houses 
of Parliament praying that the Instrument may be 
issued. f Explaining this, the J. P. C. observed :— 


“Te is essential that the vital impcrtance of the 
Instrument of Instructions in the evoluien ot the new 
Indian Constitution should be fully appreciated, Thus, Ministers 
would have no constitutiona! right under the Act to tender advice 
upon a matter declared by the Act to be within the Gavernor’s awn 
discretion ; but the Governor (fer the matter of that the Governor- 
General) could in any event, and doubtless cften would, consult them 
before his own decision is made : and if at some future time it seemed 
that this power of consultation might with safety be made mandatory 
and not permissive, we can see nothing inconsistent with the Act in 
an amendment of the Instrument of Instructions for such a purpose. 
But so grave are the issues involved in the evolution of the Indian 
Constitution that it would be neither wise nor safe todeny Parliament 
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a voice in the determination of its progressive stages. The initiative 
in proposing any change in the Instrument must necessarily rest with 
the Crown's advisers. that is to say, with the government of the day ; 
but the consequences of anv action taken may be so far reaching and 
so difficult to foresee that Parliament, if denied a proper right of 
intervention, may find itself compromised in the discharge of the 
responsibilities which it has assumed towards India, and yet power- 
less to do anything save ta protest. For this reason we are clearly 
of opinion that. as the White Paper proposes, it is with Parliament 
that the final word should rest. We suggest as the appropriate pro- 
cedure that the Crown should communicate to Parliament a draft of 
the proposed Instrument or of any subsequent amendments and that 
Parliament will if it sees fit present an Address, praving that the 
Instrument should issue in the form of the draft or with such modi- 
fications as are agreed by both Houses, as the case may be.''* 


It is turther provided? that the validity of any- 
thing done by the Gevernor-General can not be 
called in question on the ground that it was done 
otherwise than in accordance with any Instrument of 
Instructions issued to him. This makes it clear that 
no judicial notice can be taken of the Instrument of 
Instructions as it represents the spirit rather than the 
letter of the Act. It provides a constitutional key to 
the Act. 


*Para. 76, +Sec. 13 (2). 
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DRAFT INSTRUMENT OF INSTRUCTIONS TO THE 
GOVERNOR-GENERAL. 


Whereas by Letters Patent bearing even date We have made 
effectual and permanent provision for the Office of Governor-General 
of India : 


And Whereas by those Letters Patent and by the Act of Parlia- 
ment passed on and entided the Government 
of Tnadia Act, 1935 (hereinafter called ‘’ the said Act "':, certain 
powers, functions and authoritv for the Government of India and of 
lar Pbederatzion of Indsa are declared to be veste lin the (Governor- 
Gseneral as our Kepre-entative ; 


And Wheresns, without prejuciice to the provision in the said 
Act Uiaein certain regards toeremn specihed the Governor-General 
shati ace according ta ins:ructions rece:ved from time totime from Our 
Secretary op Mate, and te th: dury of Ours Governor-General to give 
effect to amv instructions so received, We are minded to make 
general proveson regarding the manner in which Gur said Governor- 
Caeneral-siall execute ali chings whico, according to the said Act and 
vard Letters Patent. belonu te his Gmice and to the trust which We 
have regaced in him : 

Nad Whereas by the silo Ver ac is previded that the drate of 
anvoerchbinstructrans tu be issu dito Ghir Governorc-Gseneral shall be 
laid t.v Ola: Secretary of State berore teeth Efouses of Pariuament : 


And Where beth Pbouses ef Pariament, having considered the 
drant dard before them acconbnyviv. have presente tito Usan Address 
praving Chat Instructions may be ossaed to Our Governor-General in 
the term which herematter tellaas : 


Now therefere Wei debby these Oar Instructions under our 
“in Manual andl srenet declare (tur pleasure toa be as toliows :— 


A. —Introductory. 


0 Unier these Ouro matructions, uniess the context otherwise 
rojuire, the term "' Gsravernor-Gsenera: ° shallinclude every person 
for the tume being administering the Cithee of Governor-General 
according to the provisions of Onur Letters Pacent constituting the said 
Other, 

I. Our Governor-General for the time being shal, with all 
die solemnity, cause Gur Commission under (ur Sign Manual, 
nppointine hag, to be read and puldished in the presence of the Chief 
Justice of Indsa for the tame being, or, ia tis absence, other Judge of 
the Federal Court, 

WY. Our said Goverror-CGeneral shall take the oath af allegi- 
ance and the oath for the due execation of the Gtlice of our Governor- 
General of Pndia, and ter che due and imparua!l administration of 
justice, inthe form hereto aypended, which oaths the Chief Justice 
of India for the time being, or in his absence any Judge of the 
lederal Court, shall, and is hereby required to, tender and adminis- 
ter unto him. 
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IV. And We do authorise and require Our Governor-General, 
by himself or by any other person to be authorised by him in that 
behalf, to administer to every person appointed by him to hold office 
as a member of the Council of Ministers, the oaths of office and of 
secrecy hereto appended. 


V. And We do further direct that every person who under 
these Instructions shall be required to take an oath may make an 
affirmation in place of an oath it he has any objection to making 
an oath. 


VI. And whereas great prejudice may happen to Our service 
and to the security of India by the absence of Our Governor-General, 
he shall not quit India during his term of office without having first 
obtained leave from Us under Our Sign Manual or through one of 
Our Principal Secretaries of State. 


B.— In Regard to the Executive Authority 
of the Federation. 


VII. Our Governor-General! shall do all that in him lies to 
maintain standards of good administration ; to encourage religious 
toleration, co-operation and goodwill among all classes and creeds; 
and to promote all measures making for moral, social and economic 
welfare. 


VIII. In making appointments to his Council of Ministers 
Our Governor-General shall use his best endeavours to select his 
Ministers in the following manner, that isto say, in consultation with 
the person who, in his judgment, is most likely to command a stable 
majority in the Legislature, to appoint those persons (including so 
far as practicable representatives of the Federated States and 
members of important minority communities) who will best be in a 
position collectively to command the confidence of the I egislature. 
But, in so acting, he shall bear constantly in mind the need for 
‘fostering a sense of joint responsibility among his Ministers. 


TX. In all matters within the scope of the executive authority 
of the Federation. save in respect of those functions which he is re- 
quired by the said Act to exercise in his discretion, Our Governor- 
General shal] in the exercise of the powers conferred upon him be 
aay by the advice of his Ministers, unless in his opinion so to 

e guided would be inconsistent with the fulfilment of any of the 
special responsibilities which are by the said Act committed to him, 
or with the proper discharge of any of the functions which he is 
otherwise by the said Act required to exercise on his individual 
judgment ; in any of which cases Our Governor-General shall. 
notwithstanding his Ministers’ advice, act in exercise of the powers 
by the said Act conferred upon him in such manner as to his indivi- 
dual judgment seems requisite for the due discharge of the responsi- 
bilities and functions aforesaid. But he shall be studious so to 
exercise his powers as not to enable his Ministers to rely upon his 
special responsibilities in order to relieve themselves of responsi- 
bilities which are properly their own. 


X. It is Our will and pieasure that in the discharge of his 
special responsibility for safeguarding ‘the financial stability and 
credit of the Federation Our Governor-General] shall in particular 
mdke it his duty to see that a budgetary or borrowing policy is not 
pursued which would, in his judgment, seriously prejudice the credit 
of India in the money markets of the world, or affect the capacity 
of the Federation duly to discharge its financial obligations. 
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XI. Our Governor-General shall interpret his special respon- 
sibility for the safeguarding of the legitimate interests of minorities 
as requiring him to secure, in general, that those racial or religious 
communities for the members of which special representation is 
accorded in the Federal Legislature, and those classes who, whether 
on account of the smallness of their number or their lack of edu- 
cational or material advantages or from any other cause, cannot as 
yet fully rely for their welfare on joint political action in the Federal 
T.evislature, sha]! not suffer, or have reasonable cause to fear, neglect 
or oppression. But he shall not regard as entitled to his protection 
any body of persons by reason only that they share a view on a 
particular question which has not found favour with the majority. 


Further, Our Governor-General shall interpret the said special 
responsibility as requiring him to secure a due proportion of appoint- 
ments in Our Services to the several communities, and he shall be 
guided in this regard by the accepted policy prevailing before the 
issue of these Our Instructions, unless he is fully satisfied that 
modification of that policy is essential in the interests of the com- 
munities affected or of the welfare of the public. 


XIT. In the discharge of his special responsibility for the 
securing to members of the public services of any rights provided 
for them by or under the said Act and the safeguarding of their 
legitimate interests Our Governor-General shall be careful to safe- 
guard the members of Our Services not only in any rights provided 
for them by or under the said Act or any other law for the time be- 
ing in force, but also against any action which, in his judgment, 
would be inequitable. 


XIII. The special responsibility of Our Governor-General for 
securing in the sphere of executive action any of the purposes which 
the provisions of Chapter III of Part V of the said Act are de- 
signed to secure in relation to legislation shall be construed by 
him as requiring him to differ from his Ministers if in his indivi- 
dual judgment their advice would have effects of the kind which it 
is the purpose of the said Chapter to prevent, even though the 


advice so tendered to him is not in conflict with any specific provision 
of the said Act. 


XIV. In the discharge of his special responsibility for the pre- 
vention of measures which would subject goods of United Kingdom 
origin imported into India to discriminatory or penal treatment, Our 
Governor-General shall avoid action which would affect the compe- 
tence of his Govenment and of the Federal Legislature to develop 
their own fiscal and economic policy, or would restrict their freedom 
to negotiate trade ayreements whether with the United Kingdom or 
with other countries for the securing of mutual tariff concessions ; 
and he should intervene in tariff policy or in the negotiation of tariff 
agreements only if in his opinion the main intention of the policy 
contemplated is by trade restrictions to injure the interests of the 
United Kingdom rather than to further the economic interests of 
India. And We require and charge him to regard the discriminatory 
or penal treatment covered by this special responsibility as including 
both direct discrimination (whether by means of differential tariff 
rates or by means of differential restrictions on imports) and indirect 
discrimination by means of differential treatment of various types of 
products : and Our Governor-General’s special responsibility extends 
to preventing the imposition of prohibitory tariffs or restrictions, if 
he is satisfied that such measures are proposed with the aforesaid 
intention. It also extends, subject to the aforesaid intention, to 


measures which, though not discriminatory or penal in form, would 
be so in fact. 
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., At the ssame time interpreting the special responsibility to 
which this paragraph relates, Our Governor-General shall bear al- 
ways.in mind the partnership between India and the United Kingdom 
within Our Empire, which has so long subsisted, and the mutual 
obligations which arise therefrom. 


XV.- Our Governor-General shall construe his special responsi- 
bility’ for the protection of the rights of any Indian State as requiring 
him to see that no action shall be taken by his Ministers, and no 
Bill of the Federal Legislature shall kecome law, which would im- 
peril the economic life of any State, or affect prejudicially any right 
of any State heretofore or hereafter recognised,* whether derived 
froni treaty, grant, usage, sufferance or otherwise, not being a right 
appertaining to a matter in respect to which, in virtue of the Kuler's 
Instrument of Accession, the Federal Legislature may make laws 
for his State and his subjects. 


XVI. In the framing of rules for the regulation of the business 
of the Federal Government Our Governor-General! shall ensure that, 
amongst other provisions for the effective discharge of that business, 
due provision is made that the Minister in charge of the Finance De- 
partment shall be consulted upon any proposal by any other Minister 
which affects the finances of the Federation: and further that no 
re-appropriation within a Grant shall be made by any Minister 
otherwise than after consultation with the Finance Minister ; and 
that in any case in which the Finance Minister does not concur in 
any such proposal, the matter shall be brought for decision before 
the Council of Ministers. 


XVIT. Although it is provided in the said Act that the Gover- 
nor-Genera! shall exercise his functions in part in his discretion and 
in part with the aid and advice of Ministers, nevertheless it is Our. 
will and pleasure that Our Governor-General shall encourage the 
practice of joint consultation between himself, his Counsellors and 
his Ministers. And seeing that the Defence of India must to an 
increasing extent be the concern of the Indian pecple it is Qur 
will in especial that Our Governor-General should have regard. 
to this instruction in his admiristration of the Department of 
Defence ; and notably that he shall bear in mind desirability of 
ascertaining the views of his Ministers when he shall have occasion 
-to consider matters relating to the general policy of appointing Indian 
Officers to Our Indian Forces, or the employment of Our Indian 
Forces on service outside India. 


AVITI. Further it is Our will and pleasure that in the adminis- 
tration of the Department of Defence Gur Governor-General shal! 
obtain the views of Our Commander-in-Chiefin any matter which 
will affect the discharge of the latter’s duties and shall transmit his 
opinion to Our Secretary of State whenever the Commander-in- 
Chief may so request on any occasion when Our Governor-General 
communicates with Our Secretary of State upon them 


XIX. And We desire that, although the financial control of 
Defence administration must be exercised by the Governor- 
General at his discretion, nevercheless the Federal Department 
of Finance shal] be kept in close touch with this control by such 
arrangement as may prove feasible, and that the Federal Ministry 
and, in particular. the Tinance Minister shall be brought into 


ft we =: —_—. 


“The procedure for the determination of the rightin case of a 
dispute rests with the Crown’s representative for the conduct of re- 
lations with the States 
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consultation before estimates of propcsed expenditure for the 


service of Defence are _ settled and laid before the Federal 
Legislature. 


C.—In regard to Relations between the Federation, 
Provinces and Federated States. 


XX. Whereas it is expedient, for the common good of Pro- 
vinces and Federated States alike, that the authority cf the Federal 


Government and Legislature in those matters which are by law 
assigned to them should prevail : 


And whereas at the same time it is the purpose of the ‘said Act 
that on the one hand the (Csovernments and Legislatures of the 
Provinces should be free in their own sphere to pursue their own 
30licies, and on the other hand that the sovereignty of the 
Federated States should remain unaffected save in so far as the 


ktulers thereof have otherwise agreed by their Instruments of 
Accession : 


And whereas in the interest of the harmonious co-operation of 
the several members of the body politic the said Act has empowered 
Our Governor-General to exercise at his discretion certain powers 


affecting the relations between the Iederation and Provinces and 
States : 


Tt is Our will and pleasure that Our Governor-General, in the 
exercise of these powers, should give unbiased consideration as_ well 
to the views of the Governments of Provinces and Federated States 
as te those of his own Ministers, whenever those views are in conflict 
and, in particular, when it falis to him to exercise his power to issue 
orders to the Governor of a Irovince, or directions to the Kuler of 
a Federated State, for the purpose of securing that the executive 
authority of the Federation is not impeded or prejudiced, or his 
power to determine whether provincial law or federal law shall 


regulate 2 matter in the sphere in which both Legislatures have power 
to make laws. 


NNT. It is Our desire that Our Governor-General shall by al] 
reasonable means encourage consultation with a view to common 
action hetween the Federation, lrovinces and Tederated States. 
It is further Gur will and pleasure that Our (;overnor-General 
shall endeavour to secure the co-oreration of the (C:overnments 
of I’'rcvinces and Federated States in the maintenance of such 
federal agencies and institutions for research as may serve ta assist 


the conduct by Provincial Governments and Federated States of 
their own affairs. 


ANI]. In particular We require Our Governor-General to 
ascertain by the methad which appeais to him best suited to the 
circumstances of each case the views ci Provinces and of 
Federated States upon any legislative proposals which it is pro- 
posed to introduce in the Federal Legislature for the imposition 
of taxes in which Provinces or Federated States are interesced. 


XNAITIL Before granting his previous sanction to the introduc- 
tion of a Billinto the !ederal Legislature imposing a Federal sur- 
charge on taxes on income, Our Governor General shall satisfy 
himself that the results cf all practicable economics and of all 
practicable measures for increasing the yield accruing to the 
Kederaticn from other sources of taxation within the powers of the 
Federal Legislature would te inadequate to balance lederal receipts 
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and expenditure cn revenue account; and amcng the aforesaid 
measures shal] be included the exercise of any powers vested in 
him in relaticn to the amount of the sum retained by the Federation 
out of money, assigned to the Provinces from taxes on income. 


XXIV. Our Governor-General, in determining whether the 
Federation would or wculd not be justified in refusing to make a 
Ican to a Province, or to give a guarantee in respect of a loan 
to be raised by a Province, or in impcsing any conditions in 
relation to such loan or guarantee, sha]l' be guided by the general 
policy of the Federation for the time being as to the extent to 
which it is desirable that borrowings on tehalf of the Provinces 
should be undertaken by the Federation ; but such general policy 
shaJl not in any event be deemed to prevail against the grant by 
the Federation of a loan to a Province or a guarantee in respect of a 
loan to be raised by that Province, if in the opinion of Our Governor- 
General a temporary financial emergency of a grave character has 
arisen in a Province, in which refusal by the Federation of such a 
grant or guarantee would leave the Province with no satisfactory 
means of meeting such temporary emergency. 


XXV. Before granting his previous sanction to the introduction 
into the Federal Legislature of any Bill or amendment wherein it 
is proposed to authorise the Federal Government to give directions 
to a Province as tothe carrying into execution in that Province 
of any Act of the Federal Legislature relating to a matter specified 
in Fart II of the Concurrent Legislative List appended to the said 
Act, itis Our will and pleasure that Our Governor-General should 
take care tc see that the Governments of the Provinces which 
would be affected by any such measure have been duly consulted 
upon the proposal and upon any other proposals which may be con- 
tained in any such measure for the imposition of expenditure upon 
the revenues cf the Provinces. 


AXVI. In considering whether he shall give his assent to any 
Provincial law relating to a matter enumerated in the Concurrent 
Legislative List, which has been reserved for his consideration on 
the ground that it contains provisions repugnant to the provisions 
of a Federal law, Our Governor-General, while giving full consi- 
deraticn to the proposals of the Provincial Legislature, shall have 
due regard to the importance of preserving substantially the broad 
principles of those codes of law through which uniformity of 
legislation has hitherto been secured. 


D.— Matters affecting the Legislature. 


AXVIT. Our Governor-General shall not assent in Our name 
to, but shall reserve for the signification of our pleasure, any Will of 
any of the classes herein specified, that is to say :— 


(a) any Bill the provisions of which would repeal or be _ re- 
pugnant to provisions of any Act of Tarliament 
extending to British India ; 


(4) any Bill which in his opinion would, if it became law, so 
derogate from the powers of the High Court of any 


Province as to endanger the position which these Courts 
are by the said Act designed to fill ; 


{c) any Bill passed by a Provincial Legislature and reserved 
for his consideration which would alter the character 
of the lermanent Settlement ; 
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(a2) any Bill regarding which he feels doubt whether it does, 
or does not, offend against the rurposes of Chapter ITI, 
Part V of the said Act. 


XXVIII. It is further Our will and pleasure that if an Agree- 
ment is made with His Exalted Highness the Nizam of Hyderabad 
as contemplated in Part III of the said Act, Our Governor-General 
in notifying his assent in Our nameto any Act of the Legislature 
of the Central Provinces and Berar which has been reserved for 
his consideration, shall declare that his assent to the Act in its 
application to Berar has been given on Our behalf and in virtue of 
the provisions of Part III of the said Act in pursuance of the Agree- 
ment between Us and His Exalted Highness the Nizam. 


XXIX. It is Our will that the power vested by the said Act in 
Our Governor-General to stay proceedings upon a Bill, clause or 
amendment in the Federal Legislature in the discharge of his special 
responsibility for the prevention of grave menace to peace and tran- 
quillity shall not be exercised unless, in his judgment, the public 
discussion of the Bill, clause or amendment would itself endanger 
peace and tranquillity. 


XXX. It is Our will and pleasure that in choosing the represen- 
tatives of British India for seats in the Council of State which are 
to be filled by Our Governor-General by nominations made in his 
discretion, he shall, so far as may be, redress inequalities of represen- 
tation which may have resulted from election. He shall, in particular, 
bear in mind the necessity of securing representation for the Scheduled 
Castes and wcmen ; and in any nominations made for the purpose of 
redressing inequalities in relation to minority communities (not being 
communities to whom seats are specifica!ly allotted in the Table in 
the First Part of the First Schedule to the said Act) he shall so far as 
seems to him just be guided by the proportion of seats allotted to 
such minority communities among British India representatives of 
the Federal Assembly. 


E.—General 


XXXI. And finally, it is Our will and pleasure that our Gover- 
nor-General] should so exercise the trust which we have reposed in 
him that partnership between India and the United Kingdom within 
our Empire may be furthered, to the end that India may attain its 
due place among Our Dominions. 


CHAPTER V 
THE FEDERAL LEGISLATURE. 


Ricameral Legislature; Constitution of the Legislature; the 
Council of State; The Federal Assembly; Direct vs. Indirect 
Election; Officers of the Chambers; General Qualifications of 
Members: General Disqualifications of Members; Genera] 
Provisions regarding the Legislature ; Privileges of the Members ; 
Position of the Counsellors. the Ministers and the Advocate 
Genera! ; Powers and Functions of the Federal Legislature. 


Bicameral Legislature. The Federal Legislature 
shall consist of His Majesty the King, represented by 
the Governor-General, and two Chambers, to be 
known as the Council of State and the House of 
Assembly, which will also be called the Federal 


Assembly.* 


Constitution of the Legislature: The Council of 
State. The Council of State shall be a permanent 
body not subject to dissolution. It shall consist 
of one hundred and fifty-six representatives of British 
India, and not more than one hundred and four 
representatives of the Indian States. One-third of 
these members shall retire every third year in accord- 
ance with the provisions contained in the First 
Schedule to the Act. The latter provides. that 
one-third of the persons first chosen’ shall be 
chosen to serve for three years only, one-third 
shall be chosen for six years only and _ one-third 
shall be chosen to serve for nine years. Then in 
every third year members shall be _ chosen for 
nine years. The members for British India are to be 
directly elected with the exception of six members, who 
are to be nominated by the Governor-General with the 
purpose of securing representation for the minority 
communities, women, and the Depressed Classes. 
Out of the seats to be filled from British India, 
forty-nine seats are reserved for Muslims, four 
for Sikhs, six for Scheduled Castes and _ seventy- 
five as General Seats. The Europeans have been 
given seven seats, Indian Christians have been 
given two, and the Anglo-Indians have been given 
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one. The seats, reserved as General Seats and reserv- 
ed for the Sikhs and the Muslims, aré to be filled in 
by direct election in territorial constituencies by 
communal electorates, while those of Europeans, 
Indian Christians and Anglo-Indians are to be filled 
up as a result of indirect election by members of 
the electoral colleges composed of the members of 
the Provincial Legislatures belonging to these 
communities. The Scheduled Caste seats allotted to 
the Provinces shall be filled up by members of these 
castes chosen by the members of the Assembly, or 
the Assembly and the Council as the case may be, of 
the respective Provinces. Seats allotted to women in 
any Province shall be filled by women chosen by 
persons whether men or women, who hold seats in 
the Chamber or, asthe case may be, the Chambers 
of the Legislature of that Province. These seats 
have been distributed among the various Provinces 
of British India as under :— 


Madras—20; Bombay—16; Bengal—20; United 
Provinces—20; Punjab- 16; Bihar—16; Central Pre- 
vinces and Berar—8 ; Assam—5; North- West Frontier 
Province—5; Orissa—5; Sind-5; British Baluchis- 
tan-1; Delhi-1; Ajmer-Merwara—1; Coorg—1; 
Anglo-Indian—1 ; Europeans—? ; Indian Christian —2. 
Total— 150. 


These seats have been divided among the 
communities as under:— 


General Seats—75; Seats for the Scheduled 
Castes—6; Sikh Seats--4; Mohammadan Seats— 
49: Women Seats—6; Anglo-Indian—1; Kuropeans— 
7: Indian Christians—2, 


Out of the sixteen seats allotted to the Puniab, 
three are General Seats, four are Sikh Seats, eight 
Muhammadan Seats, and one Woman Seat. 


The representatives of the States are to be nomi- 
nated by their rulers. These seats have been allocated 
among the States with regard to their dynastic 
status, salutes, and importance. The First Schedule 
to the Act gives the details regarding the seats which 
can be filled in by the various States if they agree 
to join the Federation. According to this Schedule, 
Hyderabad has been assigned five seats, Mysore 
three, Kashmir three, Gwalior three, Baroda three, 


The Seats 
allotted to 
the Indian 
States, 


British 
Indian 
Seats, 
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Patiala two, Rhawalpur two; while smalier States 
have been assigned Jess seats. Some States are joined 
in groups for the purpose of representation. Thus 
It is clear that the Council of State is composed of 
two kinds of members—representing British Indian 
people and representing the Indian Princes, or in 
other words “members who speak for a_ limited 
electorate, and members for expressing the views of 
an autocratic prince.” The representation in this 
Chamber is limited to the vested interests recognized 


on communal lines and to the rulers of the Indian 
States, 


The Federal Assembly. The Federal Assembly 
shali consist of two hundred and fifty representatives 
of British India and not more than one hundred and 
twenty-five representatives of the Indian States. 
The seats allotted to British India have been distribut- 
ed among the Provinces community-wise. Of these 
one hundred and five are (General Seats including 
nineteen Scheduled Castes’ Seats, eighty-two are 
reserved for Muhammadans, six for Sikhs, four for 
Anglo-Indians, eight for Europeans. eight for Indian 
Christians, eleven for repersentatives of Commerce 
and Industrial interests, ten for representatives of 
Labour, seven for Land-holders and nine for the 
representatives of Women. They have been distribut- 
ed among the Provinces as under :— 


Madras 37 N. W. F. Province... 5 
Bombay 30 Orissa sex 20 
Bengal 37 ~—s Sind 2. 
United Provinces 37 British Baluchistan... 

Punjab 30 3=Delhi we. 22 
Bihar .. 30 Ajmer-Merwara | 
C. P. and Berar... 15 Coorg we il 
Assam ... 10 Non-Provincial Seats 4 


Total 0020 


Out of the 30 seats assigned to the Punjab, six seats 


are General Seats, one of these being a Scheduled 
' Caste Seat, six are Sikh Seats, fourteen are Muhamma- 


dan Seats, one European Seat, one Indian Christian 
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Seat, one Land-holders’ Seat, one Labour Seat, and one | 


Woman Seat. 


The members from British India are to be chosen 
through a system of indirect election. The General 
Seats, the Sikh Seats and the Muhammadan Seats 
allotted to a Governor’s Province shall be filled in by 
election by members of the Provincial Assembly be- 
longing to the respective communities in accordance 
with the principle of proportional representation by 
means of the single transferable vote. It is, however, 
provided that the holders of Sikh Seats in the North 
West Frontier Province and the Seats reserved for 
representatives of Backward Areas or Backward Tribes 
in any Province shall be considered General Seats for 
the purpose of election. 

It is further laid down regarding the election of 
the representatives of the Scheduled Castes that 
the persons selected as eligible candidates at the 
primary elections for the Provincial Legislative 
Assembly shall constitute an electoral college for the 
purpose of choosing tour candidates for each Seat. 
Out of these four candidates for each Seat one 
will be elected by the General _ electorate. 
Women Seats in the Federal Assembly 
allotted to a Province shall be filled up’ by 
election by an electoral college consisting of the 
women members of the Provincial Assembly. Re- 
presentatives of the Europeans, Indian Christians, 
and the Anglo-Indians are also to be elected by 
electoral colleges constituted by members of the 
Provincial Assemblies belonging to these communities. 
The four Non-Provincial Seats are to be filled up 
by the Federated Chambers of Commerce, the Associ- 
ated Chambers of Commerce, some other commercial 
bodies in Northern India and the labour organisations 
respectively. 

The Seats allotted to the individual Indian States are 
roughlyproportionate to their population. Hyderabade 
witha population of 14,436,148 has been given sixten 
seats; Mysvre with a population of 6,557,302 has 
been given seven seats; Kashmir with a population 
of 3,646,243 has been given four seats; Gwalior 
with a population of 3,523,070 has been given four 
seats: Patiala with a population of 1,625,520 has been 
given two seats; and Bahawalpur with a population 
of 984.612 has been given one seat. Other States 
have also been assigned seats according to their 
population. The representatives of the States are to 
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be appointed by the Rulers of the States as provided 
in the First Schedule to the Act. The total number of 
members representing the States in both the Houses of 


- Legislature will depend on the number of States join- 
; ing the Federation. 


Unlike the Council of State, the Federal Assem- 
bly, unless sooner dissolved, shall continue for five 
years and the expiration of this period shall operate 
as a dissolution of the Assembly.f 


It will be noticed from the above that the future 
Federal Legislature will be bicameral. This is in 
accordance with the constitutional practice of Federal 
Constitutions in other countries. One of the Chambers 
will represent the people directly, while the other 
Chamber will represent Provincial Assemblies. In 
the case of India the usual course has been reversed, 
as the Upper House or the Conncil of State will be 
directly elected by the people, while the Lower House 
or the Federal Assembly will be elected indirectly 
by the members of the Provincial Legislatures. The 
size of the Houses has also been increased consider- 
ably with the idea of giving adequate representation 
to the minorities, the special interests, and the Indian 
States, particularly the smaller Indian States. The 
size of the Lower Chamber is substantially larger 
than that of the Upper Chamber. The distribution of 
seats among the various communities in British 
India is not based an any logical principle. The 
Europeans have been given more than they deserved 
on the population basis. The Muslims who are near. 
ly sixty-six and a half millions have been assigned 
eighty-two seats in the Federal Assembly as compar- 
ed with one hundred and five General Seats meant 
forthe communities numbering nearly 144 millions. 
The Muslim claim for thirty-three percent seats in 
the Federal Legislature has thus been conceded. 
In this way the Hindus, who form a majority 
of the population in the country, have been 
converted into a minority in the House. The States 
have also been assigned more seats than they 
can claim on the basis of population. Their repre- 
sentation constitutes 40 per cent of the total strength 
in the Council of State and 33 per cent of the total 
strength in the Assembly, though their population is 
about one-third of British India excluding Burma, 
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Objection has been taken to this by progressive public 
opinion in India as it means paying a high price for 
buying up the consent of the Princes to join the Feder- 
ation. It also means that the conservative forces in 
the Legislature as represented by the nominees of the 
Princes in the persons of the States’ representatives 
will be strengthened. It is feared that this States’ 
blocis intended to play the part of the present 
nominated and official bloc in the Central Legisla- 


ture so as to obstruct the political advancement of 
British India. 


In the words of Mr. K. T. Shah, “...disproportionate weightage is 
given to the States,—or rather the Princes,—joining the Federation in 
the Federal Legislature—most likely because British Imperialism must 
pay this price, at the expense of British India, to secure the adhesion 
of those reactionary elements in India which they conceive to be the 
best guarantee for the maintenance of British domination and of the 
British vested interests in India. Itis not the only irony in the 
situation that this is alleged to have been necessary in order to 


concede ‘resronsibility at the centre’ in the new Constitution of 
India.’'* 


Even the London “Times” wrote : 


‘‘The Congress Party and many Muslim leaders feel .an 
intense dislike at the prospect of being faced in the Central 
Legislature by a powerful block one third of the Lower House 
and two-fifth of the Upper House of what they call ‘place 
nominees’. It must be admitted that, if the States remain as they 
are, these ultra conservative elements may become dead weight 
rather than a stabilising force at the centre of the Federation.’’t 
As opposed to this view which is generally speaking the view of 
the Congress and other progressive parties, Bhai Parmanand, the 
Senior Vice-President of the Hindu Maha Sabha declared in a Press 
interview : 

“I should not mind if in the beginning the Princes send 
their nominees and not elected members, as I feel that these dis- 


tinctions are bound to disappear in a very short time.’’¢ 


It may, however, be stated here that although 
there is much in the fear that the States’ repre- 
sentatives will retard the progress of British India 
as the States are politically and intellectually back- 
ward, yet it is to be hoped that the States bloc 
will not always play that part, as the States are 
bound to get enlightened by their contact with 
British India. Moreover, it has been suggested 
that the Indian Princes should set up some sort 
of constitutional governments in the States and also 
that they should allow the States’ representatives 
to be elected by the people of the States rather 
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*Shah, K. T.: Federal Structure, page 286. 
+Quoted by Mr. Satyamurthi in Tribune, Nov. 4, 1938. 
{ Tribune, October 17, 1938. 
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them. If this is 


than to be nominated by . 
and misgiving will 


done, much ground for fear 
disappear. 


Direct versus Indirect Election It has been stated 
above that asystem of direct election has been 
adopted for the Upper House. while a system of 
indirect election has been adopted for the I,ower 
House. This is against the general practice. As 
a matter of fact the Joint Committee on Indian 
Constitutional Reforms had recommended indircet 
election both for the Council of State and the 
Federal Assembly. As the result of strong public 
demand the British Government substituted the 
system of direct election to the Council of State. 
This is certainly “a peculiar position in which an 
Upper House elected on avery restricted franchise 
should be the sole vehicle of what is generally 
considered the democratic force of direct election. 
Judged by pure political theory the system is 
topsy-turvy.”’ Public opinion in India is definite- 
ly against indirect election for the Lower House. 
Although the Joint Parliamentary Cummittee was 
aware of this, yet it recommended otherwise, thus 
reverting the proposal of the White Paper.* It stated:— 

“Direct election has the support of the Indian opinion and 
is strongly advocated by the British India delegation in their 
Joint Memorandum. It has been the svstem in India for the 
last twelve years. and has worked on the whole reasonably well, 


though it should be remembered, with a much more limited 
franchise than that.”’ 


The Committee thought that the size of the con- 
stitnencies in India would be unwieldy and unmanage- 
able unless the number of seats is increased beyond 
all reasonable limits. It pointed out that any consider- 
able extension of the franchise under a system of direct 
election would cause an inevitable break-down. More- 
over it considered it. essential that there should be 
close and intimate contact. between a representative 
and his electors which will not be possible when the 
constituencies are very wide and the number of 
electors very large. Lastly it will be easicr in future 
to pass from the indirect to the direct system of 
election should that be found necessary; while the 
Introduction and extension of the system of direct 
election at the present time, in the opinion of the 
Committee, meant committing India to a system which 
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would logically lead to adult suffrage berore it is 
practicable. In view of these arguments the Com- 
mittee wrote: 


‘' We are now recommending to Parliament the establishment of 
self-government in India and we regard it as fundamental that the 
system of election to the Central Legislature should be such as to 
make the responsibility of a member to those who elect him a real 
and effective responsibility. We do nct think that this can be 
secured under a system of direct election proposed in the White 
Paper, and, though we are conscious that-we are reversing the deci- 
sion made by Parliament in 1919, we have come to the conclusion, 
notwithstanding the theoretical objections which can be urged against 
it, that there is no alternative to adoption of some form of indirect 
election,’'* 


Sir Samuel Hoare also said in this connection in 
his Memorandum to the Committee : 

‘* The ultimate solution may be on the lines of the group system 
but whatever the final solution may prove to be Iam convinced that 
it would be easier to approach it from a system of indirect election 
rather than from direct.’’ 


Recently Bhai Parmanand, Senior Vice-President 
of the Hindu Maha Sabha has expressed himself in 
favour of indirect election. He declared in a Press 
interview : 

‘‘Having regard to the vastness of the country and the ignor- 
ance of the common people, indirect election would prove to be a 
blessing in India, and those people who had _ the 


experience of fighting elections could not but sympathize with 
this view." F 


Against these arguments it may be urged that with 
the limited extension of the franchise proposed by the 
Lothian Committee the problein of dealing with un- 
manageable numbers of electors does not arise. It has 
been worked out that if the Federal Assembly has two 
hundred and fifty members, the average number of 
electors in each constituency will not be more than 
thirty to forty thousand and the area of the constitu- 
ency will be from six thousand to twelve thousand 
square miles. Thus these constituencies will be about 
one half of the present. contituencies for the elections 
of the present Legislative Assembly. Moreover, cons- 
tituencies larger and containing greater population 
are to be found in other countries where the system of 
direct election prevails. With the increasing facilities 
for travel in rural areas and the growth of the rapid 
means of communications in this country, the problem 
of contact between the elector and the slected is being 
automatically solved. There are other objections 

*Para 20)j.P.C. Report. 

+-Tribune, October 17, 1938, 
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them. If this is 
and misgiving will 


than to be nominated by 
done, much ground for fear 
disappear. 


Direct versus Indirect Election It has been stated 
above that asystem of direct election has been 
adopted for the Upper House. while a system of 
indirect election has been adopted for the J.ower 
House. This is against the general practice. As 
a matter of fact the Joint Committee on Indian 
Constitutional Reforms had recommended indircet 
election both for the Council of State and the 
Federal Assembly. As the result of strong public 
demand the British Government substituted the 
system of direct election to the Council of State. 
This is certainly “a peculiar position in which an 
Upper House elected on avery restricted franchise 
should be the sole vehicle of what is generally 
considered the democratic force of direct election. 
Judged by pure political theory the system is 
topsy-turvy. ” Public opinion in India is definite- 
ly against indirect election for the Lower House. 
Although the Joint Parliamentary Committee was 
aware of this, yet it recommended otherwise, thus 
reverting the proposal of the White Paper.* It stated:— 

“Direct election has the support of the Indian opinion and 
is strongly advocated by the British India delegation in their 
Joint Memorandum. It has been the svstem in India for the 
last twelve years. and kas worked on the whole reasonably well, 
though it should be remembered, with a much more limited 
franchise than that.”’ 

The Committee thought that the size of the con- 
stitnencies in India would be unwieldy and unmanage- 
able unless the number of seats is increased beyond 
all reasonable limits. It pointed out that any consider- 
able extension of the franchise undera system of direct 
election would cause an inevitable break-down. More- 
over it considered it. essential that there should be 
close and intimate contact. between a representative 
and his electors which will not be possible when the 
constituencies are very wide and the number of 
electors very large. Lastly it will be easicr in future 
to pass from the indirect to the direct system ot 
election should that be found necessary ; while the 
introduction and extension of the system of direct 
election at. the present time, in the opinion of the 
Committee, meant committing India to a system which 
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would logically lead to adult suffrage berore it is 


practicable. In view of these arguments the Com- 
mittee wrote : 


'' We are now recommending to Parliament the establishment of 
self-government in India and we regard it as fundamental that the 
system of election to the Central Legislature should be such as to 
make the responsibility of a member to those who elect him a real 
and effective responsibility, We do nct think that this can be 
secured under a system of direct election proposed in the White 
Paper, and, though we are conscious that: we are reversing the deci- 
sion made by Parliament in 1919, we have come to the conclusion, 
notwithstanding the theoretical objections which can be urged against 
it, that there is no alternative to adoption of some form of indirect 
election,’’* 


Sir Samuel Hoare also said in this connection in 


his Memorandum to the Committee : 

** The ultimate solution may be on the lines of the group system 
but whatever the final solution may prove to be Iam _ convinced that 
it would be easier to approach it from a system of indirect election 
rather than from direct."' 


Recently Bhai Parmanand, Senior Vice-President 
of the Hindu Maha Sabha has expressed himself in 
favour of indirect election. He declared in a Press 
interview : ; 


‘‘Having regard to the vastness of the country and the ignor- 
ance of the common people, indirect election would prove to be a 
blessing in India, and those people who had the 
experience of fighting elections could not but sympathize with 
this view.'' F 

Against these arguments it may be urged that with 
the limited extension of the franchise proposed by the 
Lothian Committee the problein of dealing with un- 
manageable numbers of electors does not arise. It has 
been worked out that if the Federal Assembly has two 
hundred and fifty members, the average number of 
electors in each constituency will not be more than 
thirty to forty thousand and the area of the constitu- 
ency will be from six thousand to twelve thonsand 
square miles. ‘hus these constituencies will be about 
one half of the present contituencies for the elections 
of the present Legislative Assembly. Moreover, cons- 
tituencies larger and containing greater population 
are to be found in other countries where the system of 
direct election prevails. With the increasing facilities 
for travel in rural areas and the growth of the rapid 
means of communications in this country, the problem 
of contact. between the elector and the alected is being 
automatically solved. There are other objections 
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against the system of indirect election through the 
Provincial Assembly. The Provinces with their com- 
munal majorities and minorities and emphasis on pro- 
vincial politics will control the Central Legislature 
and through it the Federal Ministry. Besides weaken- 
ing the Federal Ministry and making its formation 
more difficult on account of the need for reconciliation 
of provincial interests, it will tend to confuse the pro- 
vincial and federal issues. Elections will be 
fought only on provincial issues and thus the federal 
issues will suffer. Again dissolution of the Central 
Legislature with the idea of appealing to the country 
for securing its verdict on important federal issues will 
not be possible under the system. Further, 

*' The system inevitably opens the door to corruption for 
it means that each member of the Central Legislature, which will 
deal with matters vitally affecting business and finance, will be 


elected by a number of provincial electors on the everage not more 
than seven or eight in number."’ 


The system is bound to stand in the way of the 
growth of a national policy as it will promote provin- 
cial separatism. The system of proportional representa- 
tion by means of the single transferrable vote will tend 
to create many groups and parties, divided mostly on 
provincial and communal lines, and will thus prevent 
any party from getting a clear majority. Thus the 
Central Government is bound to be weak and frequent 
changes are likely to take place. Under the circum- 
stances the Federal Cabinet shall have to accommodate 
provincial interests and also State-interests, and there- 
fore will be nothing better than a “ fortuitous Noah's 
Ark’. On the other hand, there is much to be said 
for direct election. The direct general election is 
admittedly a means of creating public opinion and 
public interest in political affairs and thus helps to 
create political consciousness in the country. In a 
politically backward country like India, the value of 
this thing cannot be lost sight of. Moreover, this system 
necessitates the approaching of the candidate to 
ordinary voter and thus helps to create a direct con- 
tact between the two. The Government of India 
Despatch also stated :— 

“The Indian electorate is held together by agrarian, commer- 
cial, professional and caste relations. It is through these relations 
that a candidate approaches the elector, and in this way political 
opinion is the result partly of individual judgment, but to a greater 
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extent than elsewhere of group movements. These relations and 
groups provide in India a means of indirect contact between voter 
and member, reducing the obstacles which physical conditions en- 
tail. The Assembly, in part, perhaps, because it is directly elected, 
has appealed to the sentiment of India, and sown the seeds, as yet 
only quickening, of real representation.’’ 


_ So it may be concluded that there is no justifica- 
tion for changing the system to which the country is 
used for a number of years. 


The door against direct election has, however, 
not been shut for all times tocome. The Joint Parlia- 
mentary Committee did not seem to feel itself on 
very sure ground and therefore left the door open for 
the change if it be thought necessary in future. 
It wrote: 

‘But the discovery of the best method of adapting those ideas 
to India’s needs, and removing the obstacles which now stand in the 
way of their adoption, is clearly one which should be made by 
Indians themselves in the light of their experience of the practical 
working of representative institutions under the new Constitution. 
We consider, therefore, that our proposals should be regarded as 
being open to future review and that futher consideration should be 
given to the question of the method of composing the Central Legis- 
lature in the light of the practical working of the Constitution.’’*. 


Progressive Indian opinion demands the reversal 
of the system of indirect election to the system of 
direct election based on an extensive franchise. It 
prefers the system of direct election in territorial con- 
stituencies by means of single non-transferable vote 
to the system that has been adopted in the Act. 


Officers of the Chambers—The Council of State 
shall be empowered to elect two of its members as 
President and Deputy President? respectively. They 
shall hold office as long as they remain members of 
the Council though they can resign it any time they 
please. They can also be removed from office by a 
majority vote in the Council, provided fourteen days 
notice has been given for the purpose. When the office 
of the President is vacant, the Deputy President wi!l 
perform the duties of the office. In case the office of 
the latter is also vacant, any member of the Council, 
appointed by the Governor-General in his discretion, 
can perform the necessary duties. The President and 
the Deputy President shall receive such salaries which 
might be fixed by an Act to be passed by the Federal 
Legislature. Until that is done, the Governor-General 
can fix the salary. 
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The above provisions also apply to the Federal 
Assembly. In this case, however, the President and the 
Deputy President are to be called the Speaket and the 
Deputy Speaker respectively. It is also laid down 
that when the Assembly is dissolved, the Speaker 
shall not be called upon to vacate his office until 
immediately before the first meeting of the new 
Assembly.* 


The President or the Speaker or person acting as 
such shall not vote in the first instance, but shall have 
and exercise a casting vote in the case of an equality 
of votes.t | 


General Qualifications of Members——Only a person 
who is a British subject, or the Ruler or a subject of 
an Indian State, which has acceded to the Federation, 
is qualified for a seat in the Federal Legislature from 
British India. A member of the Council of State 
should not be less than thirty years of age while a 
member of the Federal Assembly should not be less 
than twenty-five years of age.} 


In the case of a seat in the Council of State 
allotted to a (Governor's Province or a Chief 
Commissioner’s Province, the proposed candidate 
must be qualified to vote in a provincial territorial 
constituency, or in the case of seat allotted to 
British Baluchistan, must. possess such qualifications as 
may be prescribed. In the case of a seat in the 
Council of State allotted to the Anglo-Indian, the 
European, or the Indian Christian communities, the 
candidate for the seat must possess such qualifications 
as may be prescribed.§ In the case of a seat in a 
Federal Assembly. a person is qualified to hold a 
Sikh seat, a Muhammadan seat, an Anglo-Indian 
seat, a European seat, an Indian Christian seat, or 
a Woman seat allotted to a Governor's Province, or 
the Province of Coorg, only if he is qualified to hold 
a seat of the same class in the Legislative Assembly, 
or in the case of Coorg, the Legislative Council, of 
that Province. In the case of any other seat in the 
Federal Assembly a candidate is required to possess 
such qualification as may be prescribed.$ 


In the case of a seat allotted to an Indian 


State in the Federal Legislature, the candidate must 


* Sec. 22 (5). + Sec. 23 (1). 
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t First Schedule, Part I (1) 
& 2). 


THE FEDERAL, LEGISLATURE | §3 


be a British subject, or the Ruler or a subject of the 
State which has joined the Federation. The general 
age qualifications™ stated above also apply here, 
though they do not apply to a Ruler who is _exercis- 
ing ruling powers. The Governor-General also may, 
in his discretion, declare as regards any State, whose 
Ruler is a minor at the time of the establishment of 
the Federation, that the qualifications above-mention- 
ed shall not apply to any named subject or subjects in 
general of that particular State until the Ruler begins 
to exercise ruling powers. 


General Disqualifications of Members.—A person 
shall be disqualified} for being elected a member 
of any Chamber of the Legislature, if 


(a) he holds any office of profit under the Crown 
in India other than an office declared by the Act of 
the Federal Legislature not to disqualify its holder ; 
[It is, however, provided§ that a person shall not 
be deemed to hold an office of profit under the Crown 
in India if he is a Federal or a Provincial Minister, or 
while serving a “tate he remains a member of one of 
the Services of the Crown in India, and retains all or 
any of his rights as such.] 


(6) he is of unsound mind and he is so declared 
by a competent court ; 


(c) he is an undischarged insolvent ; 


(d) he has been convicted of any offence or cor- 
rupt or illegal practice relating to elections as declared 
by Order in Council or by an Act of the Federal Legis- 
Jature unless such period has passed as may be fixed 
by the above-mentioned Order or the Act; 


(c) he has been sentenced to transportation or to 
imprisonment for not less than two years unless a 
period of five years has elapsed since his release. 
The Governor-General, however, acting in his dis- 
cretion may reduce this period in any particular case ; 


(f) having been nominated as a candidate for the 
Legislature, Federal or Provincial, he has failed to 
lodge a return of election expenses within the speci- 
fied time and inthe prescribed manner, unless five 
years have elapsed after the date when the return was 
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irecti alsoremove this disqualification. It is 
nhac that this disqualification shall not take 
effect until the expiration of one month from the date 
by which the return ought to have been lodged 
or after the lapse of such longer period as the 
Governor-General, acting in his discretion, may In any 


particular case allow. 


(g) Moreover a person is not capable of being 
chosen a member of either Chamber while he is serving 
a sentence of transportation or of imprisonment for a 
criminal offence. It is laid down that if a person 
becomes disqualified under the above clauses, his seat 
shall not become vacant until three months have pass- 
ed and if an appeal or revision is brought against the 
conviction or sentence which disqualifies a person, 
until that is disposed of. During this period he has 
no right to sit or vote in the House. Ifa person. who 
is not. qualified to be a member of the House or 
is disqualified as such. and is prohibited to sit and 
vote in the House, sits or votes in the House, he shall 
be liable to a penalty of five hundred rupees a day. 
This is recoverable as a debt to the Federation. 


It will be noticed that the disqualifications for 
membership include conviction with sentence of 
two years’ imprisonmeut or transportation for any 
offence by a court in British India or ina Federated 
State. Also a person in prison serving a sentence for 
a criminal offence is disqualified to seek election. 
This means that persons convicted of certain political 
crimes cannot become members before the lapse of 
five years since their release, if they have been 
sentenced to more than two years’ imprisonment. 
If they want to seek election before the passing 
of the prescribed period, they have to apply to the 
Governor-General for permission, which may be given 
in his discretion. 


General Provisions regarding the Legislature.—The 
Chambers of the Federal Legislature shall be 
‘summoned to meet once at least in every year, and 
twelve months shall not intervene between their 
meetings in sucessive sessions. Subject to this, the 
Governor-General may, in his descretion, summon 
the Chambers or either Chamber to meet at a place 
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and time which he thinks fit. He may prorogue the 
Chambers or dissolve the Federal Assembly. The 
first meetiug of the Chambers in their first session shall 
take place on a day as may be specified in His Majes- 
ty’s Proclamation by which the Federation shall come 
into being.* The Governor-General may, in his 
discretion, address either Chamber of the Federal 
Legislature or both the Chambers assembled to- 
gether. He may also send, in his discretion, messages 
to either Chamber regarding a Bill, and that 
Chamber shall forthwith consider any matter, which 
it is required to consider by the message.f 


Casual vacancies in the Council of State shall be 
filled in the case of British Indian elected seats by 
election by members of the community to which a 
particular seat belongs, and in the case of a nominated 
seat by fresh nomination. Such vacancies in the 
Federal Assembly shall be filled up by the same 
method by which the member who had vacated was 
originally elected. 


All proceedings in the Federal Legislature shall 
be conducted in the English language,j though 
provision is made that rules of procedure of each 
Chamber and the rules regarding the joint sittings 
of the Chambers shall allow persons unacquainted, or 
not sufficiently acquainted, with the English language 
to use another language. This means that the proceed- 
ings of the Legislature cannot be carried on in the pro- 
vincial languages of India. Only those members are 
allowed to use their provincial languages. who are un- 
acquainted or insufficiently acquainted with the English 
language. Objection has been taken to these provisions 
in India because it means banning the use of the Indian 
languages as far as the proceedings of the Legislature 
are concerned, and putting a premium on the know- 
ledge of a foreign language, vis.. English. In the 
second place, in actual working, it has been felt that 
this provision stands in the way of proper participation 
in the work of the House by many members, who 
do not know English, or do not know it well. Lastly, 
it is very difficult to have a detinite test of whether 
one’s knowledge of the English language is sufi- 
cient or insufficient. A similar provision also 
exists in respect of the proceedings in the Provin- 
cial Legislatures. Conflicting rulings have been 
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given by the Speakers of the various Provincial 
Assemblies on the point. Some have interpreted 
this provision liberally so as to allow practically the 
members to speak in theirown provincial language, 
while others have interpreted it rather rigidly, thus 
causing inconvenience to many members. But the 
mere liberal interpretation of this provision cannot 
solve the problem, as when the proceedings are to take 
place in English, members of the House not knowing 
English cannot understand what takes place in the 
House. This has been realized by some of the 
Provincial Governments as a result of the actual 
working of the Provincial Tegislanres; and they 
have conveyed to the Secretary of State for India 
their request for the change of this provision in 
respect of the Proviuce.* Nothing, however, has so 
far been done in respect of this question. The Hon’ble 
the Speaker of the Punjab Assembly has only recently 
relaxed his own conservative ruling on the point 
and has permitted members of the House to hold 
discussion on certain important Bills in Urdu. This 
concession has been utilized by important members 
of the House, including the Hon’ble the Premier and 
the Leader of the Opposition. The Bombay Assembly 
has also accepted the interpretation of this provision 
that in respect of members who feel that they can- 
not express themselves in the English language, can 
speak in any recognized Janguage of the Province, 


Privileges of the Members.—The privileges of the 
members are assured? under the Act. Freedom of 
speech in the’ Legislature is allowed. No member 
of the Legislature shall be liable to any proceedings 
in any court in respect of anything said in the 
House, or any vote given by him there, or in any 
Committee of the House. No person shall incur any 
liability in respect of the publications by or under 
the authority of either Chamber of the Legislature 
of any report, paper, votes, or proceedings. Other 
privileges of the members of the Chambers are to be 
defined from time to time by an Act of the Federal 
Legislature. Until that is done, the privileges enjoyed 
by the members of the present Indian Legislature shal] 
continue to be enjoved by the members of the 
Federal Legislature. The Federa) Legislature can also 


* The Government of the Punjab, it is understood, has done 


hat. 
+ Sec. 28. 
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by an Act provide for the punishment, after convic- 
tion by acourt, of persons who refuse to give evi- 
dence or produce documents betore a Committee 
appointed by any Chamber of the Legislature, if they 
are required to do so by the Chairman of such a Com- 
mittee, Thisis subject to such rules as may be made by 
the Governor-General by the exercise of his individual 
judgment for regulating the attendance of persons 
who are or have been in the service of the 
Crown in India and safe-guarding confidential 
matter from disclosure. The Federal Legislature 
has no power to. confer on either Chamber, or 
on both Chambers sitting together, or on any 
Committee, or Officer of the Legislature, the status 
of a court or any punitive or disciplinary powers 
other than that of removing or excluding persons 
infringing the rules or standing orders. or other- 
wise behaving in a disorderly manner. Members of 
the Chambers shall receive snch salaries and allow- 
ances asinay from timetotime be decided by the 
Federal Legislature. Until that is done, the allow- 
ances enjoyed before the establishment of the Fe- 
deration by the members ‘of the present Legislative 
Assembly shall be paid to the members of the Federal 
Legislature.* 


Thus the privileges of the Legislature are specified 
and limited, unlike the British House of Commons. 
According to Mr. K. T. Shah :t 


“ On the whole the Chapter of the Privileges of the Legislature 
in India has none of the constitutional interest or significance, none 
of the historical romance, that has gathered round the corresponding 
subject in Britain."’ 


The House has no punitive authority over the 
members, officers, or outsiders, though the latter might 
be guilty of disrespect to the House. Moreover there 
is nothing like a contempt of the Legislature as is 
the case in Britain. ; 


Mr, Shah further points out that “the question is not altogether 
free from doubt, if the rights or privileges of the Legislature are not 
violated when members duly elected are prevented by executive 
action, or detention without trial, from attending to their duties in 
the House, It is permissible to hold that the Federal Legislature can 
correct and finally settle this doubt by making exemption from such 
detention a privilege of members by Act of the Federal Legisiature.'’] 


* Sec, 29, +Shah, K. T., Federal Structure, page 345. 
} Shah, K, T., Federal Structure, pages 345-46, 
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Dr. Shafaat Ahmad Khan, on the other hand, says 
that the Constitution Act has removed anomalies and 
conferred puwers on the Legislature which are ample 
and effective. 


Position of the Counsellors, the Ministers, and the 
Advocate-General—Every Minister, every Counsellor, 
and the Advocate-General have been given the night to 
speak in, and otherwise, participate in the proceedings 
of either Chamber, any joint sitting of the Chambers, 
and any Committee of the Legislature of which 
they may be named members. The Section* which 
gives these powers to the above-mentioned officers 
does not confer on them the power to vote. Thus the 
position seems to be that though the Counsellors and 
the Advocate-General can take part in the proceedings 
of the Houses as other members can do, yet they 
cannot vote like other members. The Ministers, 
however, by virtue of their being ordinary members 
of the Legislature, enjoy the right to vote. 


Powers and Functions of the Legislature;—The 
Federal [Legislature can make laws for the whole or 
any part of British India, or for any Federat State, 
subject to the provisions of the Act. Federated Acts; 
have extra-territorial application in regard to the 
following : 


(a) British subjects and servants of the Crown 
in any part of India. 


(6) British subjects who are domiciled anywhere 
in India. 


(c) Persons on ships or aircraft registered in 
British India or any Federated State wherever they 
may be. 


(d) In the case of law with respect to matters 
relating to the Indian States for which the Federal 
Legislature has power to make laws, to subjects of 
those States, wherever they may be. 


(ec) In the case of a law for the regulation or 
discipline of any naval, military, or air force raised ir 
British India, to members and persons attached to that 
force, wherever they may be. 
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* Sec. 21. +Under this head, the legislative relations betweeng 
the Federation and the Provinces are also described. 


t Section 99 (1 & 2.) 
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The wide area of legislative subjects has been divid- 
ed into three Legislative Lists: the Federal Legislative 
List, the Provincial Legislative List, and the Concurrent 
Legislative List. It is provided that the Federal Legis- 
lature shall have authority to make laws for subjects on 
the Federal List. It has also got power to make laws 
with respect to matters in the Provincial Legislative 
List except for a Province or any part thereof,* which 
means area not under any Provincial authority, and 


therefore including the Chief Commissioners’ Provinces. 


The Federal Legislature is also empowered to make 
laws with respect to any of the matters given in the 
Provincial Legislative List, if the Governor-General, 
in his discretion, declares by a‘ Proclamation of 
Emergency,” that a grave emergency exists whereby 
the security of India is threatened, whether by war or 
internal disturbance. This is, however, subject to the 
provision that no Bill or amendment for the above- 
mentioned purpose shall be introduced or moved 
without the previous sanction of the Governor- 
General, to be given in his discretion. The latter shall 
not give this sanction until he is satisfied that the pro- 
vision proposed is a proper provision in view of the 
nature of the emergency. Such a “ Proclamation of 
Emergency” may be revoked by a subsequent Procla- 
mation. It shall be communicated forthwith to the Sec- 
retary of State and shall be laid by him before each 
House of Parliament. It shall cease to operate after the 
lapse of six months unless during that period it has 
received the approval of Parliament. Laws made by 
the Federal Legislature under the powers conferred on 
it by the declaration of a “Proclamation of Emer- 
gency” shall cease to have effect after the expiry of 
six months after the Proclamation has ceased to 
operate, except regarding things done or omitted to 
be done before the expiry of the said period.t It 
shall also be lawful? for the Federal I.egislature to 
pass an Act regarding any matter on the Trovincial 
Legislative List, if the Legislatures of two or more 
Provinces signify their desire by passing resolutions 
to the effect that regulation of that matter 1s desir- 
able in these Provinces by an Act of the Federal 
Legislature.Such an Act may be amended or repealed 





%* Sec. 100 (4). 
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by an Act of the Legislature of the Province con- 
cerned. Regarding the Residual Powers, viz., those 
powers which have not been enumerated in any of the 
Legislative Lists, it is provided* that the Governor- 
General may by public notification assign to the Fede- 
ral Legislature or to a Provincial Legislature power 
to enact a law or impose a tax. The executive autho- 
rity of the Federation or of the Province, as tha case 
may be, shall] extend to the administration of any such 
law, unless the Governor-General directs to the contra- 
ry. The Federal Legislature may by an Act applyt the 
Naval Discipline Act to the Indian naval forces with 
such modifications and adaptions as may be _ necessary 
in view of the circumstances of India, and for the 
purpose of authorising or requiring anything which 
under the original Act is to be done by or to the 
Admiralty, or by or to the Secretary of the Admiralty, 
to be done by or to the Governor-General, or some 
person authorised to act on his behalf, and in the 
application of such an Act to the forces and ships of 
His Majesty’s navy other than those of the Indian 
may, with a view to suck changes as may be 
made or may have been made by His Majesty 
in Council to regulate the relations of the British 
forces and ships to those of India. When any forces 
and ships of the Indian Navy are placed at the dis- 
posal of the Admiralty, the Naval Discipline Act 
shall apply to those forces without any modifications. 
The Federal Legislature, besides having exclusive 
power to make laws regarding matters on the Federal 
Legislative List, has concurrent power with the 
Provincial Legislatures to make laws regarding sub- 
jects contained in the Concurrent Legislative List. 
Regarding matters mentioned in Part II of this 
List, the executive authority of the Federation 
extends to the giving of directions to the Provinces to 
carry out any Federal laws regarding such matters. 
This concurrent power of the Provincial and the Fede- 
ral Legislatures regarding certain matters is bound 
to lead to various complications in actual practice, 
though the Federal Court has the final autho- 
rity to decide whether a particular law is within the 
competence of the Provincial or the Federal Legisla- 
ture. To avoid this friction, provision has been made 
in the Act fo the effect that if any Provincial law is 
repugnant to any provision of the Federal law, 


*Sec. 104 +Sec, 106. 
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which the Federal Legislature is competent to make, 
or to any provision of an existing Indian law regard- 
ing matter in the Concurrent Legislative List, the 
Federal law, whether passed befure or after the Pro- 
vincial law, or the existing Indian law, as the case 
may be, shall prevail against the Provincial law. 
If, however, a Provincial law regarding subjects on 
the Concurrent Legislative List is in conflict with 
an earlier Federal law or an existing Indian law, 
and having been reserved for the Governor-General’s 
consideration, or for the signification of His Majesty's 
pleasure, has received the assent of the Governor- 
General or of His Majesty, it shall prevail in that 
Province. But the Federal Legislature has the 
authority to pass further law with respect to the 
same matter any time it likes. subject to the 
provision that no Bill or amendment repugnant 
to such a Provincial law which has received the 
assent of the Governor-General, or of His Majesty, 
can be introduced or moved in the Federal Legislature 
without previously securing the sanction of the 
Governor-General, to be given at his discretion. * 

Regarding the Federated Indian States,‘the 
Federal Legislature can make laws only in accordance 
with the Instrument of Accession of those States and 
subject to limitations contained in the Instruments. T 
If any provision of a law passed by the Federal 
Legislature extending to the Federated State is repug- 
nant to a law of sucha _ State, the former shall 
prevail and the latter shall be void to the extent of 
repugnancy ; The Federal Legislature shall have no 
power to make any law for any Province or a 
Federated State by reason only of the entry in the 
Federal Legislative List relating to the implement- 
ing of treaties and agreements with other coun- 
tries except with the previous consent of the 
(tovernor, or the Ruler, as the case may be. So much 
of any Jaw as is valid only by virtue of any such entry 
may be repealed by the Federal Legislature ; and if 
the treaty ceases to be in operation, it can be repealed 
by the Province or the State within its jurisdiction.§ 

It. 1s to be presumed that the Federal Legislature 
shall have the usual powers of passing resolutions, 
asking questions and supplementary questions, and 
moving motions of adjournment. 

The position under the Act of 1919 was that 


the Central Legislature conld make laws on any 


* Sec. 107, +Sec. 101. {Sec. 107 (3). S Sec. 106 
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subject even if it was classified as a Provincial 
subject, while the Provincial Legislature could do 
the same thing in the Province where its Jurisdic- 
tion extended even if a particular subject was 
classified as a Central subject. Provision was 
made in the Act to the effect that “the validity 
of any Act of the Indian Legislature or any Local 
Legislature shall not be open to question 1n any 
legal proceedings on the ground that the Act affects a 
Provincial subject or a Central subject as the case 
may be.” Thus it is clear that there was no 
completely exclusive jurisdiction of the Central and 
Provincial Legislatures, at least as far as the law 
was concerned, Such a state of affairs could not 
be allowed to continue if the federal scheme of 
government was to be introduced. The very con- 
ception of federalism implies the distribution of 
powers between the centre and the units. This 
has been done by the Act of 1935 by having a 
statutory demarcation between the legislative 
powers of the Federal and the Provincial Legislatures 
and assigning to each an exclusive field of com- 
petence. For this purpose the whole field of 
legislation has been divided between the Centre and 
the Provinces with more or less exclusive jurisdiction, 
but as itis not possible to do so completely. some 
subjects are placed under the concrrrent jurisdiction 
of both. Thus there are three Lists—the 
Federal Legislative List. the Provincial Legislative 
List, and the Concurrent Legislative List. Subjects 
of all-India importance are placed on the Federal 
Legislative List, and of local importance on the 
Provincial Legislative List. The sphere of concurrent 
legislation presented greater difficulty. 

Regarding this the Joint Parliamentary Committee wrote : 
**,..xperience has shown, both in India and elsewhere,that there are 
certain matters which cannot be allocated exclusively either toa Cen- 
tra] or toa Provincial Legislature, and for which, though it is often 
desirable that provincial legislation should make provision, it is equal- 
ly necessary that the Central Legislature should have a legislative 
jurisdiction, to enable it in some cases to secure uniformity in 
the main principles of law throughout the country, in others to 
guide and encourage provincial effort, and in others again to 
provide remedies for mischiefs, arising in the provincial sphere 
but extending or liable to extend beyond the boundaries of a single 
Province. Instances of the first are provided by the subject-matters 
of the great Indian Codes, of the second by such matters as labour 
legislation, and of the third by legislation for the prevention and 
control of epidemic diseases. It would in our view be disastrous 
if the uniformity of law which the Indian Codes provide were 
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destroyed or whittled away by the unco-ordinated action of 
Provincial Legislatures, On the other hand, local conditions 
necessarily vary from Province to Province, and Provincial 
Legislatures ought to have the power of adapting general legislation 
of this kind to meet the particular circumstances of a Province. '’* 


When there is concurrent jurisdiction, there is a 
danger of conflict between a Federal law and a Pro- 
vincial law. It is provided that in such a case the 
former shall prevail. The Federal Legislature is also 
empowered to make laws regarding Provincial subjects 
in cases of emergency and by consent. 


Although the lists of subjects dealt with in all 
the three Lists are of great length and complexity, 
yet it is impossible to exhaust the subjects as it is not 
possible to foresee what subjects might crop up later. 
Thus provision must be made regarding residuary sub- 
jects. The Joint Parliamentary Committee observed :— 
‘It would, however, be beyond the skill of any draftsman to 
guarantee that no potential subject of legislation has been over- 
looked, nor can it be assumed that new subjects of legislation, 
unknown and unsuspected at the present time, may not hereafter 
arise: and therefore, bowever carefully the Lists are drawn, a 
residue of subjects must remain, however small it may be. which 


it is necessary to allocate either to the-Central Legislature or to- the 
Provincial Legislatures. ''+ 


Thus provision had to be made for the residual 
powers. Butas the Joint Parliamentary Committee 
further observed : 

"A profound cleavage of opinion exists in :India with regard to 
the allocation of the residuary legislative powers; one school of 
thought, mainly Hindu. holcing as a matter of principle that these 
powers should be allocated to the Centre and the other, mainly 


Muhammadan, holding not less strongly that they should be 
allocated to the Provinces. '’] 


Under the circumstances a compromise has been 
adopted by which the allocation of the residuary powers 
has been left to the discretion of the Governor-General, 
and isto be settled by him ad hoc on each occasion 
when the need for legislation may arise. This 
distribution of powers in various Lists means com- 
plications and the possibility of increased litigation. 


To sum up, the general principles on which the 
distribution of powers between the Federal and the 
Provincial Legislatures have been carried out seem 
to be as follows :— 

(a2) to make as complete, and as rigid as 
possible, division of functions between the Federal 
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and the Provincial Legislatures as embodied in two 
separate Lists, the Federal Legislative List and the 
Provincial Legislative List; 


(b) to give exclusive jurisdictions to the Federal 
and the Provincial Legislatures in their respective 
spheres ; 


(c) to assign to the Governor-General and the 
Federal Legislature, certain over-riding powers for 
legislation on Frovincial subjects and applicable to 
the Provinces in cases of emergency and by the 
consent of the Provinces; 


(d) to have a Concurrent List of the remaining 
matters subject to the concurrent. jurisdiction of the 
Federal and the Provincial Legislatures, but provid- 
ing that the Federal law shall prevail in the event of 
a conflict ; and ; 


(e) the jurisdiction regarding residuary powers 
to be determined by the Governor-General. 


In connection with the States, it is provided 
that the Federal Legislature can only make laws in 
accordance with the Instruments of Accession, but 
unlike the Provinces, this jurisdiction is not 
exclusive. 


*“ It will be competent-for the States to exercise their existing 
powers of legislation in relation to such a subject, with the proviso 
that, in case of conflict between a State law and a Federal law on 
a subject accepted by the State as Federal, the latter will 
prevail. *’ 


Voting by the Representatives of the Indian States 
on questions of purely British Indian Interests. — There 
is no legal bar against the representatives of the 
Indian States preventing them from voting on ques- 
tions of purely British Indian interest. The British 
India-Delegation urged before the Joint Parlia- 
mentary Committee as under :— 

(1) ‘’ that in a division on a matter concerning solely a British 


Indian subject, the State representatives should not be entitled to 
vote ; 


(2) that the question whether a matter relates solely to a 
British-India subject or not should be left to the decision 
of the Speaker of the House, which should be final; 
but 


(3) that if a substantive vote of no confidence is proposed 
on a matter relating solely to a_ British India swbjé¢, 
the States’ representatives should be entitled to vote, since the 
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decision might vitally affect the position of a Ministry formed on 
a basis of collective responsibility ; 


(4) that if the Ministry is defeated on a subject of 
exclusively British-India interest, it should not necessarily 


resign,’ '« 


Regarding this the Joint Parliamentary Committee 
observed : 


“We do not think that these suggestions would in any way meet 
the case. Circumstances may make any vote of a Legislature, even on 
a matter intrinsically unimportant. an unmistakable vote of no con- 
fidence ; the distinction between formal votes of no confidence and 
other votes is an artificial and conventional one, and it would be 
impossible to base any statutory enactment upon it. On the other 
hand, the States have made it clear that they have no desire to inter- 
fere in matters of exclusively British India concern, nor could we 
suppose that it would be in their interests to do so; but they are 
anxious, for reasons which we appreciate, that their representatives 
should not be prevented by any rigid statutory provisions from exercis- 
ing their own judgment, from supporting a Ministry with whose general 
policy they are fully in agreement, or from withholding their sup- 
port from a Ministry whose policy they disapprove. In these circum- 
stances we think that the true solution is that there should be no 
statutory prohibition, but that the matter should be regulated by 
the commonsense of both sides and by the growth of constitutional 
practice and usage.’’* 


*Para 217. 
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CHAPTER VI 
THE FEDERAL [LEGISLATURE—(Continued) 


Restrictions on the Powers of the Federal Legislature ; 
Prevention of Discriminatory Treatment of British Companies 
and British Subjects; Professional and Technical Qualifications ; 
Medical Qualifications ; Some other Restrictions on the Powers of 
the Federal Legislature : General Procedure : Legislative ; Procedure 
in Financial Matters ; Rules of Frocedure ; Legislative Powers of 
the Governor.General ; Provisions in case of a failure of the 
Constitutional Machinery ; The Ministry vis-a-vis the Legis- 
lature ; Central Responsibility. 
Restrictions on the Powers of the Federal Legisla- 
ture—A Bill or amendment cannot. be introduced.* or 
moved in either Chamber of the Federal Legislature 
Previous without the previous sanction of the Governor-General, 
sanction : : ene : : 
of the to be given in his discretion, which 


oo __ (a) “repeals, amends or is repugnant to any pro- 
visions of any Act of Parliament extending to British 
India ; or 


(6) repeals, amends or is repugnant to any Gov- 
ernor-General’s or Governor's Act, or any Ordinance 
promulgated in his discretion by the Governor- 
General or a Governer ; or 


(c) affects matters as respects which the Governor- 
General is, by or under this Act. required to act in his 
discretion ; or 


(d) repeals, amends, or affects any Act relating to 
any police force ; or 


(e) affects the procedure for criminal proceedings 
in which European British subjects are concerned ; or 


(f) subjects persons not resident in British India 
to greater taxation than persons resident in British 
India, or subjects companies not wholly controlled 
and managed in British India to greater taxation 
than companies wholly controlled and managed there- 
In; Or 


(g) affects the grant of relief from any Federal 
tax on income In respect of income taxed or taxable 
in the United Kingdom.” 


meet 


* Sec. 108. 
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The Federal Legislature is not authorised* under 
the Act to make any law affecting the Sovereign or 
the Royal Family, or the Succession to the Crown, or 
the sovereignty, dominion or suzerainty of the Crown 
in any part of India, or the law of the British na- 
tionality, or the Army Act, the Air Force Act, or the 
Naval Discipline Act, or the law of Prize or Prize 
Courts, and except in so far as has been expressly per: 
mittedby the Constitution Act to make any law amen- 
ding any provision of this Act,or any Order in Council 
made underit, or any rules made under this Act by the 
Secretary of State, or by the Governor-General or a 
(Jovernor in his discretion, or by the exercise of his 
individual judgment. The Federal Legislature cannot 
discuss the conduct of any Judge of the Federal Court 
or the High Court in the discharge of his duties.t 
It has no authority to make any law derogating 
from any prerogative right of His Majesty to grant 
special leave to appeal from any court, except 
in so faras it may be expressly permitted under 


the Act. 


It has been very clearly stated that nothing in 
this Act shall be taken to affect the power of British 
Parliament to legislate for British India, or any part 
thereof. 


The Governor-Generai may also direct that a Bill, 
clause, or amendment shall not be proceeded with 
further by the Federal Legislature, if he certifies in 
his discretion that its consideration would affect the 
discharge of his Special Responsibility for the preven- 
tion of any grave menace to the peace or tranquillity 
of India or any part thereof.; 


In addition to these restrictions, previous sanction 
of the Governor-General is required in certain other 
cases: for instance, the financial Bills, and 
any Bill pertaining to subjects in the Concurrent 
Legislative List, which provides for the giving of 
directions to the Provincial Governments, or any Bill 
which affects taxation in which the Provinces are 
interested,$ must receive the sanction of the Governor- 
General, betore they can be introduced in the Federal 
Legislature. 


* Sec, 110, + Sec. 40(1). $ Sec, 40 (2). § Sec, 14. 
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' Under’ his Instrument of Instructions, the 

vernor-General is further instructed not to give his 
assent to but to reserve for the signification of His 
Majesty’s pleasure*— 


(a) any Bill which would repeal or be repugnant 
to the provisions of any Act of Parliament extending 
to British India; 


(6) any Bill which in his opinion would, if it 
becomes law, so derogate from the powers of the High 
Jourt of any Province as to endanger the position 
which these Courts are by the said Act designed to fill ; 


(c) any Bill passed by a Provincial Legislature 
and reserved for his consideration which would alter 
the character of the Permanent Settlement: 


(d) any Bill regarding which he feels doubt 
whether it does, or does not, offend against the 
provisions regarding discrimination, etc. against 
oe companies and British subjects domiciled in 
ndia, 


It is clear from the above that the Federal Legis- 
lature is not a sovereign law-making body with 
unlimited jurisdiction like the British Parliament. 
It is a subordinate law-making body which has been 
vested with definite and restricted powers of legisla- 
ton by the Government of India Act, 1935. passed 
by the British Parliament. Thus the power of the 
Imperial Parliament to legislate for India remains 
in tact. On the other hand the Federal Legislature 
does not possess the power to legislate about certain 
subjects, such as those which aftect the Sovereign 
or the Royal Family, the Succession to the Crown, the 
sovereignty, dominion or suzerainty of the Crown in 
any part of India, etc. Also it cannot make laws for 
the Provinces and the States except under certain 
conditions. To sum up, it may be stated that there are 
the following four kinds of restrictions on the powers 
of the Federal Legislature : 


(i) It has no constituent powers ; the power of the 
Imperial Parliament to legislate for India remains. 


(ii) Certain matters are beyond its jurisdiction, 
while regarding others the previous sanction of the 
Governor-General is necessary. 


* Para XXVII, 
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(iii) The Governor-General can refuse to give 
assent to Bills, and can reserve them for His Majesty’s 
pleasure, who can disallow even those Act which 
have been assented to by the Governor-General. 


(iv) Provisions preventing discriminatory treat- 
ment of British companies and British subjects make 


A serious encroachment on the powers of the Legis- 
lature. 


Prevention of Discriminatory Treatment of British 
Companies and British Subjects. Important restrictions 
have been put on the powers of the Federal Legisla- 
ture with the object of preventing discriminatory 
treatment of British trading and commercial interests 
and the British subjecty domiciled in India. A 
British subject domiciled in the United Kingdom is 
given exemption* from the operation of any Federal 
or Provincial Jaw if that imposes any restriction on 
the right of entry into British India or imposes by 
reference to place of birth, race, descent, language, 
religion, domicile, residence or period of residence 
any disability, liability, restriction or condition in 
regard to travel, residence, the acquisition. holding, 
or disposal of property, the holding of public office or 
the carrying on of any occupation, trade, business or 
profession. This exemption shall hold gocd only as 
long asthe Indian subjects are not subject to any 
restriction, condition, lability, or disability of the 
above-mentioned type in the United Kingdom. It is 
also provided that the application of quarantine 
reguiations or the exclusion or the deportation of 
undesirable | ersons are not to be considered a restric- 
tion on the right of entry within the meaning of this 
provisions.  loreover, the Governor-General or the 
Governor of any Province may by Public Notification 
suspend wholly or partially the above-mentioned 
exemptions and rights in the case of any grave 
menace to the peace or tranquillity of any part of 
India, or as the case may be, any part of the Province, 
or for the purpose of combating crimes of violence 
intended to overthrow the government. The Governor- 
General and the Governor, are to exercise these 
powers in their discretion, which means, not subject 


to the vote of the Legislature or to the advice of the 
Council of Ministers. 


hee 


——- 
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The Federal Legislature, and for the matter of 
that, the Provincial Legislature, cannot pass discrimi- 
natory legislation regarding taxation. It is provided* 
that no Federal or Provincial law is to be considered 
valid which make the British subjects domiciled in the 
United Kingdom or Burma, or companies incorporated 
in the United Kingdom or Burma, subject to discrim- 
inatory taxation. Any law which make the above- 
mentioned companies or subjects liable to greater taxa- 
tion than the companies or subjects of British India 
is to be considered as a discriminatory law. 


A company incorporated7 in the United Kingdom, 
whether before or after the passing of this Act, is to be 
considered to have complied with the provisions of any 
Federal or Provincial law regarding the place of incor- 
poration, the situation of its registered office, the cur- 
rency in which its capital or loan capital is expressed, 
the place of birth, race, descent, language, religion, 
domicile, residence, or duration of residence, of the 
members of the governing body of the company, of 
shareholders, or of the officers, agents, or servants of 
such companies. This is. of course, subject to the 
condition that any law of the United Kingdom does 
not impose any such conditions on companies incor- 
porated in British India and carrying on business in 
the United Kingdom. Again. so long as the United 
Kingdom does not discriminate against British Indian 
companies regarding taxation, the British companies 
trading in India shall be considered to satisfy any 
condition for the purpose of enjoying exemption and 
receiving preferential treatment in respect of taxation 
which might be accorded to companies incorporated 
in India, British subjects domiciled in the United 
Kingdom who are directors, shareholders, servants or 
agents of a company incorporated in India are to be 
deemed to have complied with any conditions imposed 
by any Federal or Provincial law in India upon com- 
panies so incorporated relating to the same matters.} 
This is also, of course, subject to the provision that the 
United Kingdom treats the British Indian subjects in 
Britain on equal footing. Such British Indian subjects 
are also eligible to exemption or preferential treatment 
on the basis of reciprocity as far as the United King- 
dom is concerned. One of the important Sections of 
the Act make the companies incorporated in the 
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United Kingdom before or after the passing of this 
Act and carying on business in India, eligible* for 
any grant, bounty, and subsidy, payable out of the 
revenues of the Federation or of a Province, for the 
encouragement of any trade or industry, to the same 
extent asa company incorporated in British India, 
provided British Indian companies carrying on busi- 
ness in the United Kingdom are equally eligible with 
the companies of the United Kingdom for any grant 
or bounty, or subsidy payable out of the revenues of 
the United Kingdom, for the encouragement of the 
same trade or industry. A_ distinction, however, 
is made in the case of a companyt which, on the day 
of the passing of the Act, was not engaged in British 
India in that branch of trade or industry for which 
the grant, bounty. or subsidy is proposed. An Act of 
the Federal Legislature, or of a Provincial Legislature. 
cap provide that such a company shall not be eligible 
for any grant or bounty, etc., unless the company is 
incorporated under the laws ‘of British India or of a 
Federated State, and such proportion, not exceeding 
one half. of the members of its governing body as may 
be prescribed by the Act, are British subjects domiciled 
in India or if it is so provided, the subjects of a Federa- 
ted State; and that the company gives such reason- 
able facilities, as may be prescribed, for the training 
of British subjects domiciled in India or if it 1s so 
provided, subjects of a Federated State. For the 
purpose of these Sections, a company incorporated in 
the United Kingdom, but owning ships habitually 
trading to and from ports in India, shall be considered 
to be carrying on business in India. 


Ships? registered in the United Kingdom or the air 
craft registered in the United Kingdom can not be 
subjected to any discriminatory treatment regarding 
the ships, or their masters, officers. crew, passengers 
or cargo, except in so far as the ships and aircraft 
registered in British India are for the time being sub- 
jected by or under any law of the United Kingdom 
to discriminatory treatment. 


It is realized that the above provisions cannot 
be the rightand the proper method of solving the 
problem. ‘To have a permanent solution, itis desir- 
able that for the purpose of regulating trading 


rights and interests, there should be an appropriate 
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convention based on reciprocity between Great Britain 
and India Amity and goodwill are the necessary con- 
ditions for having a satisfactory basis for commercial 
relations between the two countries. The Act, there- 
fore, makes provision for the contingency when a 
convention might be arrived at between the two 
countries. If such a convention is made between His 
Majesty’s Government in the United Kingdom and the 
Federal Government in India, assuring similarity of 
treatment to British subjects and companies incor- 
porated inthe United Kingdom and Indian subjects 
and Indian companies incorporated in India, His 
Majesty may, provided he is satisfied that all neces- 
sary legislation has been passed both in the United 
Kingdom and in India giving etiect to the above- 
mentioned convention, declare by an Order-in-Counci] 
that the provisions of this Act regarding discrimina- 
tlon may be suspended. Such an Order-in-Council 
shall have effect only as long as the convention is in 
force.* 


In connection with the above, it may be noted 
that the Instrument of Instructions to the (;overnor- 
General contains the following Instructiony : 


“In the discharge of his special responsibility for the prevention 
of measures which would subject goods of United Kingdom origin im- 
ported into India to discriminatory or penal treatment, Our Governor- 
General shal] avoid action which would affect the competence of his 
Government and of the Federal Legislature to develcp their fiscal 
and economic policy or would restrict their freedom to negotiate 
trade agreements whether with the United Kingdom or with other 
countries for the securing of mutual tariff concessions ; and he should 
intervene in tariff policy or in the negotiation of tariff agreements 
only if in his opinion the main intention of the policy contemplated 
is by trade restrictions to injure the interest of the United Kingdom 
rather than to further the economic interest of India. And We re- 
quire and charge him to regard the discriminatory or penal treat- 
ment covered by this special responsibility as including both direct 
discrimination (whether by means of differential tariff rates or by 
means of differential restrictions on import) and indirect discrimina- 
tion by means of differential treatment of various types of products ; 
and Our Governor-Genera]'s specia] responsibility extends to prevent- 
ing the imposition of prohibitory tariffs or restrictions, if he is satis- 
fied that such measures are proposed with the aforesaid intention. 
It also extends, subject to the aforesaid intention to measures 
which, though not discriminatory or penal in form would be so in fact. 


“At the same time in interpreting aspecial responsibility to 
which this paragraph relates, Our Governor-General shal] always 
bear in mind the partnership between India and-the United 
Kingdom within Our Empire, which has long subsisted and the 
mutual obligations which arise therefrom."’ 
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Professional and Technical Qualifications —The 
right of the Indian Legislature to regulate the 
practice of professions in India, though not des. 
troyed, has been effectively curbed with the idea 
of preventing discrimination against persons, holding 
qualifications required in the United Kingdom. to 
follow a profession in India. It is provided that no 
legislation which prescribes or gives the authority to 
prescribe any professional or technical qualification 
for any purpose in British India or imposes any dis- 
ability, liablity, restriction or condition regarding 
practising of any profession or carrying on any occu- 
pation, trade or business, or the holding of any office 
in British India shall be introduced in either Chamber 
of the Federal Legislature or the Provincial Legisla- 
ture without the previous sanction of the Governor- 
General and the (tovernor, respectively. This sanction 
is to be given in his discretion by the Governor- 
(Feneral or the Governor as the case may be. It is 
further laid down thatthe latter shall not give their 
sanction to such legislation unless they are satisfied 
that it provides that no person lawfully practising 
any profession, carrying on any occupation, trade, or 
business, or holding any office in British India, is 
debarred from continuing to do so unless it is nee- 
essary in the public interest to put certain conditions. 
Again all such legislation putting restrictions, etce., 
must be published at least four months before it comes 
lat) Operation. If within two months trom the date of 
its publication, complaint is made to the Governor- 
(Jeneral or to the Governor, as the case may be, that 
the proposed legislation will operate unfairly against 
any classof persons, and they are satisfied that 
it is so, they can within their respective spheres dis: 
allow such legislation by Public Notification, 
exercising their individual judgment. The Governor- 
General and for the matter of that the Governors, 1n 
their respective spheres and exercising their individual 
judgment, may direct the application of the above- 
mentioned principles to any existing Indian law. 
If that is done, the functions under the Federal or 
Provincial law shall be performed by the Governor- 
General or the Governor respectively by the exercise 
of their individual judgment.* 


Medical Qualifications—Medical qualifications 
have formed a_ subject of special attention 
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under the Act. Safeguards have been provided 
against the Indian Legislature refusing to re- 
cognise British medical qualifications and  pre- 
venting British qualified medical men to practise 
in India, It is laid down that a British medical 
practitioner domiciled in the United Kingdom shall 
not be excluded from practising in British India by 
any existing law or any Federal or Provincial law 
or from being registered as qualified to do so on 
any ground except that the diploma held by him is 
not @ sufficient guarantee of his possessing required 
knowledge and skill for the practice of the pro- 
fession. Even on this ground he cannot be excluded 
unless a Federal or a Provincial law provides that 
such a proposal excluding the holders of particular 
diploma from practice or registration shall not become 
operative until the lapse of twelve months after 
notice has been given to the Governor-General and 
to the University that grants that diploma. Sucha 
proposal shall not come into effect or shall become null 
and void, if the Privy Council decides on an appli- 
cation that the particular diploma should be recog- 
nized as furnishing sufficient guarantee as required. 
The Privy Council can proceed in the matter on 
an application by any University or any other body 
in the United Kingdom granting the diploma in 
question or any aggrieved British subject; and after 
hearing them the Privy Council shall determine 
whether the diploma in question does or does not 
furnish a sufficient guarantee of the possession of the 
required knowledge. The result of the determination 
shall be notified to the Governor-General who shall 
communicate it to the authorities concerned and 
publish it. These provisions are inserted in the Act 
on the principle of reciprocity and therefore are sub- 
ject to the condition that. no discrimination takes 
place against Indians holding medical diplomas of 
British India practising in the United Kingdom, It is 
laid down that the above-mentioned provisions shall 
come into force only if the British subjects domiciled 
in India holding medical diplomas granted after 
examination in British India are not excluded 
from practising medicine, surgery or midwifery in the 
United Kingdom or from being registered there as 
qualified medical practitioners except on the ground 
that a particular diploma does not provide a sufficient 
guarantee of the possession of the necessary know- 
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ledge and skill. This ground can be utilized for the 
purpose of exclusion only so long as the law of the 
United Kingdom provides for the question to be 
decided by the Privy Council. “Thus the same 
treatment which Indians receive in the United 
Kingdom is secured statutorily to British Practitioners 
in India.” British medical practitioners in India and 
British Indian medical practitioners in the United 
Kingdom shall not be subjected to any liability, dis- 
ability restriction or conditions in the practice of 
their professions, to which persons practising in 
the other country are not subjected. The power, how. 
ever, of any recognized authority in the United 
Kingdom or British India to suspend or debar any 
person from practice on the ground of misconduct 
or to remove any person from a Register on the 
score of that reason, is preserved by the Act.* 
Members of the Indian Medical Nervice or any other 
branchi of His Majesty’s forces who are on the active 
list shall be deemed to be qualified to practise medi- 
cine, etc., and to be registered in British India by 
virtue of their position.T 


It should be noted that these provisions in the 
Act are strongly resented by Indian opinion. It is 
all very well to preach the principle of reciprocity, 
but reciprocity between two unequals cannot be 
just to the weak partner. There is no denying 
the fact that at this time trade reciprocity or partner- 
ship in the economic sphere between England and 
India is a partnership between a giant anda dwarf. 
India is backward industrially, while England is a 
leader in this field. To allow British capital and 
British trading interests free and equal scope in 
India as Indian capital and Indian interests, means 
that India shall always remain backward, because 
under the present circumstances it cannot compete 
with British trading interests. Particularly to 
make British companies eligible for subsidies, etc., 
if no distinction is made in that matter in respect of 
Indian companies trading in Britain, will defeat the 
very purpose for which the subsidies will be granted. 
In this connection the Federation of Indian Chambers 
of Commerce and Industry wrote in a memorandum 
submitted to the Viceroy :— 


* Sec, 120. + Sec. 121. 
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““ The principle of reciprocity provided for under Sections 111 to 
116 is devoid of any value as, in the first instance, the right of 
initiating discriminatory legislation is vested in His Majesty's Govern- 
ment in the United Kingdom and the Federal Governmenx is not 
vested with any such powers of initiation and in the second instance, 
there is hardly any reciprocal advantage to India as the number of 
Indian concerns operating at present in the United Kingdom is 
negligible compared to the large number of British concerns operating 
in India dominating not only the export and import trade, coastal 
and overseas shipping, banking and insurance, tea, jute, coal 
industries, but are responsible in crushing many indigenous enter- 
prises. If the word reciprocity is to have any meaning under the 
Government of India Act, it must be provided that the right of 
initiative in respect of discriminatory legislation rests with the 
Government of India."’ 


Thus the Government of India cannot foster or en- 
courage India’s national industries and India can never 
become economically self-sufficient. This would mean 
the failure of India to solve her bread problem 
and also the problem of unemployment. The only 
way out of the difficulty, perhaps, is a sort of 
State Socialism and encouragement to such State 
Industries by some backdoor method. The provisions 
in the Act, however, are so far-reaching and complete 
that it 1s impossible to foresee whether even this 
would be possible. 


It is interesting to note that the Simon Commission 
was not in favour of inserting in the Act any such provi- 
sion prohibiting discriminatory legislation. Its tated : 


‘Many other interests have asked-for similar constitutional safe- 
guards and we are clear that statutory protection could not be limited 
to particular minorities or to discrimination in matters of trade and 
commerce only. The statutory provision would, therefore, have to 
be drawn so widely as to be little more than a statement of abstract 
principle affording no rrecise guidance to courts which would be asked 
to decide whether a particular group constituted a minority and 
whether the action complained of was disciminatory. Moreover having 
regard especially to the ingenuity and persistence with which litiga- 
tion is carried on in India, we should anticipate that an enactment 
of the kind would result in the transfer to the Jaw courts of dis- 
putes which cannot be conveniently disposed of by such means......... 
these objections are decisive against the proposal to prevent discrimi- 
natory persiation by attempting to define it in a constitutional instru- 
ment.”’ 


The Joint Parliamentary Committee, however, 
thought that is was possible to enact provisions against 
legislative discrimination. It wrote: 

** We do not forget that to the Statutory Commission the techni- 


cal objections to any attempt to define discriminatory legislation in 
a eonsHitatonal instrument seem decisive; co we abietve that tbe 
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Federal Structure Committee in their Fourth Report, which was ad- 
opted by the Second Round Table Conference, saw ‘no reason to 
doubt that an experienced parliamentary draftsman would be able to 
devise an adequate and workable formula which it would not be be- 
yond the competence of a court of law to interpret and make effec- 
tive. The opinion of a body which contained so many distinguished 
lawyers must carry great weight, and we concur with them in think- 
ing that the attempt should be made.’’* 


Again it wrote: : 


‘* But, with the passing of a new Constitution Act on the lines 
of the recommendations which we make in this Report, the Conven- 
tion in its present form at all events, will necessarily lapse ;.and, 
unless the Constitution Act otherwise provides, the Federal Legis- 
lature will enjoy complete fiscal freedom, with little in the nature of 
settled tradition to guide its relationship in fiscal matters of this 
country. The difficulties which would be likely to arise from this 
uncertainty would, moreover, finda fruitful source of increase in 
that atmosphere of misunderstanding to which we have alluded.’’T 


After making clear that there is no intention of 
imposing unreasonable fetters on the liberty of the 
future Indian Legislature with the idea of securing 
advantageous treatment for British trading interests, 
it referred to the statements of a very disturbing char- 
actor of some leaders, which have aroused suspicion in 
the United Kingdom. It then concluded : 

‘* In these circumstances, appropriate provisions in the Constitu- 
tion Act may serve the double purpose of facilitating the transition 
from the ald to the new conditions, and of reassuring sensitive opinion 
in both countries. Certainly, such provisions would in no way 
imply a belief that there is real ground for the apprehensions enter- 
tained on either side.’’ 

It wished to make it clear that it had no idea to 
put any measure which would interfere with the posi- 
tion obtained by India as the integral part of the 
British Empire through the Fiscal Convention, but it 
thought it would be clearly of great advantage to 
allay any fears by declaring in the Constitution Act 
the principles governing the relations between Britain 
and India. In the opinion of the Committee : 

‘* The machinery of the Governor-General'’s special responsibi- 

ities, supplemented by Instrument of Instructions, offers India and 
United Kingdom the opportunity of making such a declaration of 


rrinciples, while at the same time ensuring the necessary flexibility in 
their interpretation and application."’ 


Regarding the principles of future trade rela- 
tions between India andthe United Kingdom, it 
is thought that the United Kingdom and India 
must approach tbe aforesaid problem in a spirit. 
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of reciprocity. This reciprocity consists in a 
deliberate effort to expand the whole range ‘of the 
mutual trade to the fullest possible extent com- 
patible with the interests of their own people. This 
conception of reciprocity, however, does not preclude 
either partner from entering into special trade 
agreements wich other countries, but it certainly 
implies that 


**When either partner is considering to what extent it can offer 
special advantages of this kind to a third country without injustice to 
the other partner, it will have regard to the general range of benefits 
secured to it by the partnership, and not merely the usefulness of the 
partnership in relation to the particular commodity under considera- 
tion at the moment.’’* 


From the actual provisions inserted in the Act it is 
clear that they preyentthe Federal or the Provincial 
Legislatures from imposing any disability on British 
subjects domiciled in India and british companies trad- 
ing in India. No discrimination can take place against 
ships and aircraft. These companies are also eligible 
for any bounty and subsidies that may be granted to 
Indian companies. Only in the case of companies 
which are not engaged in the particular trade at the 
time of the passing of this Act, a distinction is made 
by authorising the Legislature to impose certain 
conditions in order to make them eligible for sub- 
sidies, etc. 


From the Indian point of view these provisions 
are certainly very extensive and uncalled for. In the 
words of Mr. Jayakar :- 


“No question of reciprocity enters into this. Reciprocity in any 
case, between arich and an industrially powerful country like 
Britain and a pocr and backward country like India is a bit of 
camouflage, but as applied to administrative discrimination it 
is nothing Jess than moonshine......Ata time when the spending of 
money for public works in order to relieve unemployment 
is powerfully advocated, it would certainly be wrong for a British 
Government or a Kajlway Company to give a contract outside 
Great Britain merely because they saved a few pounds and thereby 
deprived a number of British workmen from getting their live- 
lihood. The same thing would be done by Canada or France or 
Germany or Belgium and there is no reason why it should not be 


done by India’’+ 
Mr. Jayakar further wrote : 


- “T can find no adequate reason why the Indian Legislature should 
be debarred from providing reasonable conditions regarding incorpo- 
ration, capital, control and similar other requirements which would 
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ensure that companies to be formed under British initiative or control 
should promote the development of Indian trade and industry 
and not hamper or restrict it in any way. The conditions to be 
imposed would be similar to those recommended by the External 
Capital Committee and would be applied only in the case of 
basic or national industries, key industries and infant industries.”’ 


The British Indian Delegation in their Memoran- 
dum also stated : 


“We must state very frankly the apprehensions of Indian com- 
mercial and industrial interests in this matter. The particular difficulty 
which is disturbing the minds of Indian commercial men is the possi- 
bility of powerful foreign trusts establishing themselves in India and 
making it impossible for Indian industries to develop not necessarily by 
methods which in ordinary commercial practice would be regarded as 
unfair, but by their superior resources, powers of organisation, politi- 
cal influence, etc....We see grave practical objections to any constitu- 
tional provisions against administrative discrimination. Indian 
Ministers in charge of Transferred Departments in the Provinces have 
exercised unrestricted powers in respect of contracts and the 
purchase of stores for the last twelve years and there has been 
no complaint from any British companies that the powers have 
been abused. Apart from the fact that any provision in the new 
Constitution which would enable the Governor-General or the 
Governor to interfere with the discretion of the Indian 
Ministers in these matters would be very strongly resented as an 
encroachment on the rights already granted by convention, we are 
convinced that administrative interference would in practice serious- 
ly affect the relations between the Governor-Genera! or the Governor 
and his Ministers,’’* 


The Committee ofthe Federation of Indian 
Chambers of. Commerce and Industry expressed its 
Opposition to and disapproval of the provisions 1n the 
Government of India Act against commercial dis- 
crimination and various provisions which militate 
against India’s ability to lay down its own national 
economic policy. In a resolution passed on June 26th, 
1938, 1t declared :— 


"',.All these disabilities, particularly the comercial safeguards are 
@ serious limitation upon and handicap to the economic Swaraj which 
India wants pari pasu with the political Swaraj. In fact, the 
political Swaraj will be an empty husk without the economic Swaraj 
which should be deemed a condition precedent. It is the inherent 
right of every country to do all that is necessary to promote its 
trade, commerce and industry and shipping and in the exercise of 
this right to discrimate, wherever necessary, in favour of its nationals 
and national enterprise. The Federation, constituted as it is, has 
not been approved by any section in the country. Among the most 
radical alterations and amendments of the Government of India 
Act, the commercial community is strongly of opinion that the 
fundamental! modification of the clauses relating to commercial safe- 
guards aud discrimaticn is absolutely essential.’ 
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Indian nationalist opinion, as represented by the 
Indian National Congress, has also expressed itself hy 
& resolution of that body against these clauses regard- 
ing prevention of discrimination. The resolution asserts 
the right of India to discriminatory treatment with 
the purpose of fostering her own industries and trade. 
Indeed the strongest objection against these provisions 
of the Act is that they do not provide an adequate 
scope for securing the development of Indian 
industries. 


Again these provisions are not to be found in the 
Dominion Constitutions and are certainly incompati- 
ble with the grant of full legislative power to the 
Indian Legislatures, Yet Mr. G. N. Joshi thinks: 


“These provisions are in the nature of safeguards to protect the 
interest of British citizens who have acquired vested interests in 
various spheres of India's life in the course of British rule in India. 
Having regard to the amount of capital invested by the British in 
India, and the position occupied by British professional men in Indian 
business, and by the practitioners in various professions, and also 
by the members of the Services, and finally having regard to the 
conception Of partnership between the United Kingdom and India, 
which is mutually beneficial to both countries, these provisions are not 
only justified, but are considered essential and beneficial to India.’’* 


Some other Restrictions on the Powers of the Feder- 
ral Legislature.— There are, in addition to the above, 
some other miscellaneous restrictions on the power of 
the Federal Legislature. The executive authority of the 
Federation and the power of the Federal Legislature 
do not extend to any areaina Federated State de- 
clared by His Majesty while accepting the Instrument 
of Accession that it should be administered by or on 
behalf of His Majesty provided that such a declaration 
shall not be made unless before the execution of the 
Instrument of Accession by the Ruler, notice has been 
given to him of His Maiesty’s intention to make such 
a declaration ; and also if His Majesty with the assent 
of the Ruler of the State gives up his powers and 
jurisdiction regarding any such area, this provision 
shall cease to apply toit. Inthat case the executive 
authority of the Federation and the legislative power 
of the Federal Legislature shall extend to that area 
subject to the provisions of this Act.t It is also pro- 
vided that no member of the Federal ora Provincial 


* The New Constitution of India, page 225, 
+ Sec. 294, 
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Legislature can be a member of any tribunal in 
British India having jurisdiction to entertain appeals 
or revise decisions in revenue cases.” No subject of 
His Majesty domiciled in India can on grounds of 
religion, place of birth, descent. colour, or any one of 
them be made ineligible for office under the 
Crown in India or can be prohibited on any such 
grounds from acquiring, holding, or disposing of pro- 
perty or carrying on occupation, trade, business or 
profession in British India; but this provision does not. 
affect any law restricting the transfer of agricultural 
land from a member of an agricultural class to a non- 
member of such a class or to interfere with the exis- 
tence of someright, privilege or disability attaching 
to members of a community by virtue of some person- 
al law or custom. ‘This provision also does not 
derogate from the Special Responsibility of the 
(Jovernor-General or of a Governor for the safe- 
guarding of the legitimate interests of minorities.7 
Again it is provided that no person can be deprived of 
his property in British India except by authority of 
law. Neither the Federal nor the Provincial Legisla- 
ture has the power to make any law authorising the 
compulsory acquisition of land or any commercial or 
industrial undertaking or interest in such an undertak- 
ing unless such a law makes provisions for the payment 
of compensation for the property acquired or the 
mode in which this compensation is to be determined. 
Previous sanction of the Governor-General 1s neces- 
sary to any Bill or amendment which provides for 
the transference to public ownership of any land or 
modifying rights in land ineluding revenue rights.; 
This provision 1s intended 


‘‘ to safeguard holders of government grants or pensions against 
any possibility of vindictive treatment based on their former services 
to government......The series of prohibitions take the place of the 
declaration of fundamental rights for which many Indians asked and 
which was discussed at the Round Table Conference. '' || 


Apart from this, the Indian Constitution does not 
contain any specific declaration of fundamental rights 
of the individuals. The Indian demand for that was 
refnsed on the ground that “abstract declarations are 
useless unless there exist the will and the means to 


*® Sec. 296. + Sec. 298. f. Sec, 299, 
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make them eftective.” Moreover it was not 
possible to define the fundamental rights of the 
citizens on account of the peculiar position of the 
Indian States and the rights of their Rulers. 


General Procedure : Legislative.—It is provided that 
a Bill, other than a Finance Bill, may originate in either 
Chamber. A Bill shall not be deemed to have been 
passed by the Federal Legislature unless it has been 
agreed to by both Chambers without amendments or 
with such amendments only as may be agreed to by 
both Chambers. A Bill pending in the Legislature sha!] 
not lapse by season of the prorogation of the Cham- 
bers. A Bill pending in the Federal Assembly, or which 
having been passed by the Federal Assembly is pending 
in the Council of State. shall lapse on the dissolution of 
the Assembly ; but a Bill pending in the Council of 
State, but which has not been passed by the Federal 
Assembly shall not lapse on account of the dissolution 
of the Assembly.* The Governor-General may notify 
to the Chambers by message if they are in session or 
by public notification if they are not in session, his 
intention to convene a joint sitting of both the 
Chambers for the purpose of considering and voting 
on a Bill, if after it has been passed by one Chamber 
and is passed on to the other, it isrejected by the latter, 
or the Chambers have finally disagreed regarding 
certain amendments to the Bill, or six months have 
passed from the date of the reception of the Bill by 
the other Chamber without the Bill being presented 
to the (Governor-General for his assent. This is 
subject to the provision thatif the Bill relates to 
finance or to any matter which touches the discharge 
of the functions of the Governor-General to be per- 
formed at his discretion or by the exercise of his 
individual judgment, the Governor-General, if he is 
satisfied that there is no reasonable prospect of the 
Bill being presented to him for his assent without 
undue delay, may notify his intention of summoning 
the joint session of the Houses even if there has been 
no rejection or final disagreement in respect of the Bill 
and even if the period of six months has not elapsed. 
When the Governor-General has notified his intention 
to summon a joint sitting, neither Chamber can 
proceed with the Bill. But the Governor-General 
may at any time in the next session after 


* Sec, 30, 
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the expiration of six months from the date of 
his notification may summon the Chambers to meet 
in @ joint sitting and the Chambers shall do so ac- 
cordingly. If the Bill in question relates to finance or to 
a subjectregarding which the Governor-General has to 
act in his discretion or in his individual judgment, the 
joint sitting may take place even in the same session. 
In these matters the Governor-General has been given 
the authority of acting in his discretion. At the joint 
session the Bill with an.endments which are agreed 
to is to be considered to have been passed by both 
the Chambers if it is passed by a majority of the total 
number of members of both Chambers present and 
voting. At such sessions only such amendments may 
be made which are made necessary by the delay in 
the passage of the Bill, or which arise out of amend- 
ments, if any, proposed by one House but rejected by 
the other. The decision of the person, who is presid- 
ing as to which amendment is and which is not 
admissible, shall be final. The dissolution of the 
Assembly since the Governor-General’s notification 
to summon the Chambers does not stand in the .way 
of such a joint sitting. The President of the Council 
of State, or in his absence such person as may be 
determined by rules of procedure, is to preside at the 
joint sitting.* 

When a Bill has been passed by both the 
Chambers, it shall be presented to the Governor- 
General who is empowered in his discretion to give 
his assent to itin His Majesty’s name or to withhold 
his assent or to reserve it for the signification of His 
Majesty's pleasure. The Governor-General can also 
in his discretion return the Bill to the Chambers 
with a message requesting for the reconsideration 
of the Bill or some particular provisions of the Bill 
or any amendment he might suggest, and the 
Chambers shall proceed to reconsider the Bill as 
desired. A Bill which is reserved for the signification 
of His Majesty's pleasure shall not become an Act 
unless within twelve months from the day it was pre- 
sented to the Governor-General, he declares publicly 
that His Majesty has been pleased to give his assent 
to it. Any Act assented to by the Governor- 
General may be disallowed by His Majesty within 
twelve months from the day when the Governor: 
General’s assent was given. In such cases the Governor- 








* Sec. 31, 
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make them eftective.” Moreover it was not 
possible to define the fundamental rights of the 
citigens on account of the peculiar position of the 
Indian States and the rights of their Rulers. 


General Procedure : Legislative. —It is provided that 
a Bill. other than a Finance Bill, may originate in either 
Chamber. A Bill shall not be deemed to have been 
passed by the Federal Legislature unless it has been 
agreed to by both Chambers without amendments or 
with such amendments only as may be agreed to by 
both Chambers. A Bill pending inthe Legislature sha!] 
not lapse by season of the prorogation of the Cham- 
bers. A Bill pending in the Federal Assembly, or which 
having been passed by the Federal Assembly is pending 
in the Council of State. shall lapse on the dissolution of 
the Assembly: but a Bill pending in the Council of 
State, but which has not been passed by the Federal 
Assembly shall not Japse on account of the dissolution 
of the Assembly.* The Governor-General may notify 
to the Chambers by message if they are in session or 
by public notification if they are not in session, his 
intention to convene a joint sitting of both the 
Chambers for the purpose of considering and voting 
on a Bill, if after it has been passed by one Chamber 
and is passed on tothe other, it isrejected by the latter, 
or the Chambers have finally disagreed regarding 
certain amendments tothe Bill. or six months have 
passed from the date of the reception of the Bill by 
the other Chamber withont the Bill being presented 
to the (zovernor-(seneral for his assent. This is 
subject to the provision thatif the Hill relates to 
finance orto any matter which touches the discharge 
of the functions of the Governor-(seneral to be per- 
formed at his discretion or by the exercise of his 
individual judgment, the Governor-General, if he is 
satisfied that there is no reasonable prospect of the 
Bill being presented to him for his assent without 
undue delay, may notify his intention of summoning 
the joint session of the Houses even if there has been 
no rejection or final disagreement in respect ofthe Bill 
and even if the period of six months has not elapsed. 
When the Governor-General has notified his intention 
to summon a joint sitting, neither Chamber can 
proceed with the Bill. But the Governor-(jeneral 
may at any time in the next session § after 
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the expiration of six months from the date of 
his notification may summon the Chambers to meet 
in a joint sitting and the Chambers shall do so ac- 
cordingly. If the Bill in question relates to finance or to 
asubjectregarding which the Governor-General has to 
act in his discretion or in his individual judgment, the 
joint sitting may take place even in the same session. 
In these matters the Governor-General has been given 
the authority of acting in his discretion. At the joint 
session the Bill with an.endments which are agreed 
to is to be considered to have been passed by both 
the Chambers if it is passed by a majority of the total 
number of members of both Chambers present and 
voting. At such sessions only such amendments may 
be made which are made necessary by the delay in 
the passage of the Bill, or which arise out of amend- 
ments, if any, proposed by one House but rejected by 
the other. The decision of the person, who is presid- 
ing as to which amendment is and which is not 
admissible, shall be final. The dissolution of the 
Assembly since the Governor-General's notification 
to summon the Chambers does not stand in the way 
of such a joint sitting. The President of the Council 
of State, or in his absence such person as may be 
determined by rules of procedure, is to preside at the 
joint sitting.* 


When a Bill has been passed by both the 
Chambers, it shall be presented to the Governor- 
General who is empowered in his discretion to give 
his assent to it in His Majesty's name or to withhold 
his assent or to reserve it forthe signification of His 
Majesty's pleasure. The Governor-General can also 
in his discretion return the Bill to the Chambers 
with a message requesting for the reconsideration 
of the Bill or some particular provisions of the Bill 
or any amendment he might suggest. and the 
Chambers shall proceed to reconsider the Bill as 
desired. A Bill which is reserved for the signification 
of His Majesty's pleasure shall not become an Act 
unless within twelve months from the day it was pre- 
sented to the Governor-General, he declares publicly 
that His Majesty has been pleased to give his assent 
to it. Any Act assented to by the Governor- 
General may be disallowed by His Majesty within 
twelve months from the day when the Governor 
General’s assent was given. In such cases the Governor- 
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General shal! at once make the disallowance known 
by public notification and the Act shall become void 
from that date.* 


. Procedure in Financial Matters.—In every financial 
year the Governor-General shall cause to be laid 
before both Chambers of the Federal Lugislature a 
statement of the estimated receipts and expenditure 
of the Federation for that year, called “The Annual 
Financial Statement.” The estimates of expenditure 
in this Statement shall separately show the sums 
required to meet expenditure charged by the Act 
upon the revenues of the Federation, and other sums 
required to meet other expenditure from the revenues 
of the Federation. The expenditure on Revenue 
Account is to be distinguished from other expenditure 
and the sums, if any, included solely because the 
Governor-General has directed their inclusion for 
the due discharge of his Special Responsibilities, are 
also to be indicated. 


The expenditure which js charged on the revenues 
of the Federation is not subject to the vote of the 
Lagislature while the other expenditure is subject 
to its vote. The following expenditure is charged 
on the revenues of the Federation :— 


.a@) the salary and allowances of the Giovernor- 
General and other expenditure relating to his 
office for which provision is made by Order-in- 
Council ; 


(6) debt charges for which the Federation 1s 
liable, including interest, sinking fund and redemp- 
tion charges. expenditure relating to the raising 
of loans, and the service and the redemption of debt ; 


(c) the salaries and allowances of the Ministers. 
the Connsellors, the Financial Adviser, the Advocate. 
General, the Chief Commissioners, and the staff of 
the Financial Adviser; 

(d) the salaries, allowances and pensions of 
the Judges of the Federal Court and those of the 
High Courts ; 


(e) the expenditure on defence, on ecclesiastical 
affairs amounting to not ioore than forty:two lakhs 
of rupees, exclusive of pension charges, and on ex- 
ternal affairs, on tribal areas, and on the admi- 
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nistration of any other territory in the direction 
and control of which the Governor-General is required 
to act in his discretion; 


(f) the sums payable to His Majesty out of the 
revenues of the Federation regarding expenses incurred 
in discharging the functions of the Crown in its rela- 
tions with [ndian States: 


(g) grants for the administration of any areas 


in a Province which are for the time being Excluded 
Areas ; 


(4) any sums required to satisfy any judgment, 
ale or award of any court or arbitral tri- 
unal; 


(s) any other expenditure declared by this Act 
or any Act of the Federal Legislature to be charged on 
the revenues of the Federation.* 


The Governor-(teneral shall decide in his discre- 
tion whether any prcposed expenditure is charged 
or not charged on the revenues of the Federation. 
Except the salaries and allowances of the Gover- 
nor-(;eneral and sums payable to His Majesty for 
the due discharge of his functions in relation 
with the Indian States, other charged expendi- 
ture can be discussed by either Chamber of 
the Legislature though no vote can be _ taken 
on it.T 


The expenditure that is not charged shall be 
submitted first to the Federal Assembly and then 
to the Council of State in the form of demands for 
grants, Either Chamber shall have the power to 
assent orrefuse to assent to any demand or reduce 
the amount of any demand. This, however, is sub- 
ject tothe provision that where the Assembly has 
refused any demand, it shall not be submitted to 
the Council of State unless the (Covernor-(eneral 
so directs. If the Assembly has reduced the grant, 
the reduced grant shall be submitted to the Council 
of State unless the Governor-General otherwise 
directs.; 

The yovernor-General cannot make the 
grant greater than it originally was. If the 
Chambers disagree regarding any demand, the 
Governor-General shall summon the two Chambers 


* Sec. 33. f+ Sec. 34 (I). J Sec, 34 (2). 
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toajoint sitting and the decision of the majority 
of the members of both Chambers present and vot- 
ing shall prevail. It is also laid down that no 
demand for a grant shall be mado except on the 
recommendation of the Governor-General.* Thus the 
financial procedure is based on the sound principle 
that no proposal for any demand involving the imposi- 
tion of taxes or the appropriation of public revenues 
can be made except when it is so recommended by the 
head of the Executive. 

After the voting on the demands in both the 
Chambers. the Governor-General shall authenticate 
by his signature a Schedule specifying the grants 
made by the Chambers. and the sums charged 
on the revenues of the Federation but not ex- 
ceeding in the case of any sum, the sum shown 
in the original Statement. But if the Gov. 
ornor-General thinks that the refusal or reduc- 
tion of any grant by the Chambers affects the due 
discharge of any of his Special Responsibilities, he 
may include in the Schedule the additional amount 
not exceeding the amount of the rejected demand or 
the reduction. This Authenticated Nchedule shall 
be laid before both the Chambers, but cannot be 
discussed or voted upon. This Authenticated Schedule 
constitutes the legal authornty for expenditure for 
the year, and no expenditure from the revenues of 
the Federation shall be authorised unless it 1s 
specified in this Schedule.t If in any financial year 
further expenditure from the Federal revenues be- 
comes necessary, the (sovernor-(ieneral shall cause 
to be laid before the Chambers a supplementary 
statement of the estimated expenditure, and the same 
procedure as applies to the original statement shal! 
apply to it.; 

The Federal legislature cannot consider, except 
on the recommendation of the Governor-General, any 
Bill or amendment which imposes or increases any tax, 
regulates the borrowing of money or giving otf any 
guarantee by the Federal Government, or amends the 
law with respect to any financial obligations under- 
taken or to be undertaken by the Federal (iovernment, 
or declares any expenditure charged on the revenues 
of the Federation or increases the amount of any 
charged expenditure. Such a Bill making sucha 
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provision cannot be introduced in the Council of 
State. But any Bill or amendment providing for the 
imposition of fines or other pecuniary panalties or for 
the demand or payment of fees for licences or for 
services rendered, shall not be considered to 
offend against this provisions. Lastly if a Bill 
would involve expenditure from the revenues 
of the Federation, it shall not be passed by either 
Chamber unless the Governor-General has recom- 
mended its consideration.* 


It is clear that the procedure above described 
is far from simple. Both Chambers enjoy almost 
equal powers except in the case of Financial Bills, 
which are to be introduced in the Assembly. The 
Governor-General, besides himself possessing powers 
for rejecting the Bil!, can reserve it for His Majesty's 
pleasure. Not only that, the latter can disallow in 
the course of the year any Act assented to by the 
(zovernor-General. This is perhaps a very unnecessary 
safeguard, particularly the period of twelve months for 
the disallowance of the Act by the Crown is unreason- 
ably long. Sir Samuel Hoare, however. defended it 
asa “piece of constructive conservatism.” It shall 
also be noticed that the Upper House possesses im- 
portant powers in the matter of supply, though this is 
opposed to British parliamentary practice. Regard- 
ing this Sir Te) Bahadur Sapru expressed his opinion 
that to allow the Upper Chamber the right of voting 
supply would amount to overeloading the Constitution 
with conservative influence and might conceivably have 
the effect of making the executive irremovable. Again 
serious objection is taken to the provision in respect 
of charged expenditure, which 1s over eighty per cent 
of the Federal revenue, because it is beyond the vote 
of the Legislature. Regarding the remaining twenty 
per cent, the Legislature can exercise its control, bat 
even here any grant refused by it can be restored 
by the Governor-General provided it affects his 
Special Responsibility. The charged expenditure is a 
very effective safeguard and considerably limits and 
restricts the power and the competence of the 
Federal Legislature regarding finance. It is bound to 
stand in the way of the Federal Legislature when it 
may desire to initiate any new proposals involv- 
ing considerable expenditure, and thus it may retard 
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the progress of the country. The charged expenditure 
cannot be compared with the Consolidated Fund 
Charges in the United Kingdom as the items here 
are much more comprehensive involving extensive 
expenditure. Even the salaries of the Ministers 
are not subject to the vote of tho Legislature, which is 
contrary to parliamentary practice. 


Rules of Procedure—Each Chamber of the 
Legislature is authorised to make rules for regulating 
its procedure and the conduct of its business.* This 
is subject to the provision that the Governor General, 
after consultation with the President of the Council 
of State or the Speeker of the Federal Assembly, as 
by the case may be, may make rules for:— 


(a) regulating the conduct of business in either 
Chamber regarding the discharge of functions, 1n res- 
pect of which he is required to act in his discretion or 
the exercise of his individual judgment: 


(o) securing the timely completion of financial 
business : 


(c) prohibiting the discussion of or asking of 
questions on any matter connected with any Indian 
State other than that regarding which the Federal 
Legislature has power to make laws for that State, 
unless inthe opinion of the Governor-General the 
matter affects Federal interests or a British subject 
and has given consent for the discussion of the 
matter, or for the question to be put: 


(d) prohibiting except with the consent of the 
Governor-General in his discretion the discussion 
of or the asking of questions on matters connect- 
ed with relations between His Majesty or the 
Governor-General and any foreign State or Prince, 
or apy matter connected with the Tribal Areas or the 
administration of any Excluded Area except in 
relation to estimates of expenditure, or on any action 
taken in his discretion by the Governor-General 
in relation to the affairs of a Provinee, or on the 
personal conduct of the Ruler of any Indian State, 
or of amember of the ruling family of any State. 
If any such rules made by the Governor-General 
are inconsistent with the rules made by a Chamber, 
the former shall prevail. The (sovernor-General is 
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also empowered to make rules regarding the joint 
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sittings of the Chambers and the communications 
between them, after consultation with the President 
of the Council of State and the Speaker of the 
Legislative Assembly. Until these rules are made, 
the present rules shall prevail, subject to such 
modifications as may be made by the Governor- 
General in his discretion.* It is also provided that 
the validity of any proceedings in the Federal 
Legislature shall not be questioned on .he ground of 
any alleged irregularity of procedure. No officer 
or other member of the Legislature who has got the 
power to regulate the conduct of business in the 
Legislature shall be answerable to any court regard- 
ing the exercise by him of the powers vested in kim 
for the purpose.+ The Act makes it clear that the 
requirements as to sanctions and recommendations 
by the Governor-General are to be regarded as 
matters of procedure only. Giving of such a sanction, 
where required, shall not be construed as precluding 
him froin exercising subsequently in regard to the 
Bill in question any powers cunferred upon him by 
this Act with respect to the withholding of assent 
to. or the reservation of, Bilis. And no Act is to be 
considered invalid because some previous sanction or 
recommendation was not given. ; 


Legislative Powers of the Governor-General.— 
It is clear from the above that the Governor-Creneral 
is an integral part of the Federal Legislature. Be- 
sides possessing the powers to direct, control, stop, and 
reject Bills, he has certain special powers assigned to 
him in the domain of legislation. He has got power to 
promulgate Ordinances during the recess of the Legis- 
lature. It is laid down tn the Act that if at any time 
when the Federal Legislature is not in session, and 
the Governor-General is satisfied that the circumst- 
ances exist which require immediate action by him, he 
may promulgate such Ordinances as the circumstances 
may require. But if the Ordinance is one which as a 
Bill containing the same provisions would have requir- 
ed the previous sanction of the Governor-General for 
introduction, he shall exercise his individual Judgment. 
Further, if any such Ordinance as a Bill would have 
been reserved by him for His Majesty’s pleasure, he 
shall not promulgate it without instructions from His 


* Sec, 38. (2 & 3), + Sec. 41. 2 Sec. 109, (1 & 2). 
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Majesty. Such an Ordinance shall have the same 
force and effect as an Act of the Federal Legislature 
passed in the usual way, but it shall be laid before the 
Federal Legislature and shall cease to have effect 
after the expiration of six weeks from the re-assembly 
of the Legislature, or, if before the expiration of that 
period resolutions are passed by both the Chambers 
disapproving it, upon passing of the second of those 
resolutions. It shall also be subject tothe power 
of His Majesty to disallow ordinary Acts of the Federal 
Legislature and can also be withdrawn at any time by 
the Governor-General. Moreover such an Ordinance 
shall be legal only. if it makes provision which the 
Federal Legislature is competent to enact under 
this Act, otherwise it shall be void.* 


The Governor-General has further powers to 
promulgate Ordinances at any time? with regard to 
the subjects touching his functions to be discharged 
in his discretion or by his individual judgment. 
Such an Ordinance shall continue to operate up to six 
months or a lesser period as may be specified, but can 
be extended by another Ordinance for a further 
period not exceeding six months. It shall have the 
same force and effect as an Act of the Federal Legis- 
lature passed in the ordinary way but can be disallow- 
ed by His Majesty like an ordinary Act. and can be 
withdrawn at any time by the (rovernor-General. But 
if itisan Ordinance extending a previous Ordi- 
nance for a further period, it shall be communicated 
at once to the Secretary of State who shall place it 
before each House of Parliament. _It shal] be void if 
it touches a subject beyond the legislative competence 
of the Federal Legislature. The (sovernor-Gseneral is 
empowered to discharge the above-mentioned functions 
in his discretion. 


Bexides the power of issuing Ordinances of the 
kinds described above, the (rovernor-(zeneral has 
under certain circumstances powers tu enact Acts, } 
known as the Governor-(seneral’s Acts. If the Gover- 
nor-General thinks that for the purpose of discharg- 
ing his functions satisfactorily in respect of the 
matters subject to his discretion or to his individual 
judgment, it is essential that provision should be 
made by:legislation, he may by message to both 
Chambers « of the f the Legislature explain the circumstances 


°§ 43, t Sec. 44, 
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which make such legislation necessary, and enact 
forthwith a (Jovernor-General’s Act containing the 
necessary provisions, or attach to his message a draft 
of the Bill which he deems necessary. In the latter 
case, he may enact the Bijl as a Governor-Geperal’s 
Act either in the same form or with necessary amend- 
ments after the expiration of one month. but before 
enacting the Act he shall consider any address pre- 
sented to him by the Chambers or any amendments 
suggested by them within the stipulated period. 


Sach a Governor-General’s Act has the same 
force and effect asian ordinary Act. and is subject 
to the powers of disallowance by His Majesty, and 1s 
void to the extent to which it is beyond the competence 
of the Federal Legislature. Every Governor (senerai’s 
Act is to be communicated forthwith to the Secre- 
tary of State and shall be laid by him before each 
House of Parliament The above-mentioned functions 
are to be performed by the (rovernor-General in his 
discretion, 


Provisions incase of Failure of the Constitutional 
Machinery.—Tie (sovernor-General has been assigned 
powers to cope with a contingency arising out of the 
farlure or break-down of the consntational machinery. 
It as provided* that af at any time the Governor: 
(seneral’ is satistied that a situation has arisen in 
which the government of the Federation cannot be 
earried on in accordance with the previsions of this 
Act, he may issne a) Proclamation declaring that his 
functions to the extent as may be specified shall be 
exercised by him ino his diseretion and also he may 
thereby assume to himself ali er any of the powers 
of any Federal body or authority, excep: the 
Federal Court: whose powers cantot be assumed by 
the Governor-General under the Act. Sach a Pro- 
clamation can be revoked or changed by a subse- 
quent Proclamation, But) such a Prociamation shall 
be communicated forthwith to the Secretary of Strate 
to be Jad before both Houses of Parduament and unless 
itis a Proclamation revoking a previous Proclamation, 
it shall cease to operate at the expiry of six months. 
This is subject to the provision that, if and so often as 
both the Houses of Parliament approve its contr 
nuance, it shall remain in force fora further period 
of twelve months. 
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If, however, the government of the Federation 
has been carried on by virtue of such a Proclamation 
for a period of three years, the Proclamation 
shall cease to operate at the end of that period, 
and the government of the Federation shall be carried 
On in accordance with the other provisions of 
this Act. subject to any amendment made by the 
Parliament. The Parliament, however, can make 
amendment in this Act only where it is empowered 
todo so without aftlecting the accession of a State 
Any law made by the Governor-General during the 
period, when by a Proclamation he has assumed 
any power of the Federai Legislature tou make laws, 
shall continue to operate until two years have passed 
from the date when the Proclamation ceases to have 
effect. unless sooner repealed or re-enacted by an 
Act of the appropriate Legislature. The Crovernor- 
General shall exercise these functions ino his) dis- 
cretion. 


Thus it is clear that the Governor-General has 
been vested with extraordinary powers of legislation 
with the result that the position of the Federal 
Legislature has been reduced in the ulttmate resort 
to almost a nullity. The Governor-General, when 
he may think proper. can issue Ordinances on the advice 
of his Ministry and even withont ats adview THe 
can issue Governor-Greneral’s Acts aver the head of 
the Legislature and even against the advice of his 
Ministry. if it: may come to that. In the jast resorts 
he can take charge compietely oor partiaily of 
the whoie Federal machinery except the Federal 
Court. Thus his powers are compiete and no 
loophole has been left by the framers of the Net 
for a hostile Legislature or a Ministry to cause mis- 
chief or in the Jast resort to go against the wishes of 
the (sovernor-General. 


The Joint Parhamentary Committee wrote in this 
connection i— 

“It as plaio that purely executive action may not aiwaye suffice 
fer the due discharge of the (C.overnors (and for the matter 
of that. the Governor: General's) special responsibilities in some 
circumstances st may be essenual that further powers should be at 
his dispusal."'* 

Such circumstances may arise when the Legisla- 
ture is not in session and the Ministry itself desires 


ste ’ 
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that an Ordinance should be issued by the Governor- 
General to meet a particular contingency. The 
Joint Parliamentary Committee observed on the point: 


‘But we notice that the White Saper also proposes that the 
Governor shall have power to make ordinances for the good 
government of the l’rovince at any time when the Legislature is 
not in session, if his Ministers are satisfied that an emergency exists 
which renders such a course necessary. Such an ordinance is to 
be laid before the F’rovincial Legislature and will cease to operate 
at the expiration of six weeks from the date of the re-assembly of 
the Legislature unless in the meantime the Legislature has dis- 


approved it by resolution in which case it will cease to operate 
forthwith.’'* 


These remarks apply to the Governor-General's 
powers as well, No objection can be taken to this on 
constitutional grounds or on political grounds. It 1s 
necessary to arm the Ministry with powers to 
approach the Grovernor-Grenerai for such an Ordinance, 
which it nay deem necessary to meet any unforeseen 
or sudden contingency ata time when it cannot go 
to the Legislature for the simple reason that it is not 
it SeSSIOD. 


But the Giovernor-General has also got powers to 
issue Ordinances on his own responsibility. whieh 
shall be valid for not more than six months in the 
first instance but are renewable once for a similar 
period: This power is in keeping with the scheme of 
the Act under which the Governor-General has to 
perform certain functions in his” discretion or by the 
exersice of his individual judgment. He must be em- 
powered to do so under ali circumstances ail condl- 
tions, and withoutrestrictions as far as the Indian Leg- 
islature is concerned. But Indian nationalist opinion 
takes objection to” the Grovernor-General’s Specia Res- 
pousibilines and, therefore, does not look with favour 
on the special powers of issuing Ordinances given to 
him. Certainly it is a very drastic safeguard against any 
encroachment that might be made by the Federal Le- 
gislature on the sphere of Special Responsibilities of the 
(sovernor-General. Moreover it empowers the Goveruor- 
General to give eftect to his desires in’ respect of 
his Special Responsibilities, if the Ministry and the Le- 
gislature refuse to act as desired by him. There is, how- 
ever, one check on the power of the Governor-General 
in this sphere as he is to communicate an Ordinance 
of this kind to the Secretary of State who 1s required 
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to lay it before Parliament. This means that the 
Governor-General shall have to secure the concurrence 
of the Secretary of State and the British Parliament, 
while issuing such Ordinances. 


Strong objection, however, is taken to the power 
of the Governor-Gieneral to enact: Governor-General’s 
Acts, besides his power of issuing Ordinances. This has 
probably been done to empower the (rovernor-General 
to place more permanent measures on the Statute Book 
regarding matters within thesphere of bis discretion 
or individual judgment than he could do by Ordi- 
nances. Although the Legislature may be consulted 
about the provisions of the Bil to be so enacted. yet 
it Is not obligatory on the part of the Governor-Grener: 
al either to accept the advice of the Legislature or 
even to submit the Bill to at. 


Lastly. the Governor-General has been vested with 
extraordi:ary powers to deai with the situation, when 
the ordinary constitutional machinery has broken 
down. The Jot Parhamentary Committee observed in 
this connection : 


* Events in more than ene Trovince since the reforms of fayu 
have shown that powers of this hind are unhappily net vet 
unnecessary, and if is too scen te predict that even under responsible 
government their existence wil: never be necessary... We 
conceive that the intenticn is to provice alsa fer the pessi- 
bility of a partial breakdown and to cnabie the Governor (tor the 
matter of that the (;cverncr-Gseneral to take over parton'y of the 
machinery of government, jeaviny the remainder to funenen accord 
ing to the ordinary jaw) Thus the Governor might, if the breakdown 
were in the legislative machinery cf the Province ajone, stil carry on 
the government with the ard cf his Ministers, if they were willing to 
support him ; we are speakiny of course, of such a case as the refusal 
of the Legislature to functicn at ail and not mereiv of lesser ceonthets 
or disputes between it and the Governor.. ......A constitutional break- 
down implhes no ordinary criss and st i imposible to foresee 
what measures the circumstance. may demand. [tis right, therefore, 
that the Governor should be armed with the general discretionary 
power to adopt such remecies as the case may require. * 


There is no denying the fact that the danger of 
a constitutional breakdown is real and must. he 
provided against. The provisions inthe Act seem te 
be comprehensive and quite capable of necting any 
situation. But even inspite Of them. constituvonal 
breakdown may come and can be anade eflective for 
the purpose of, what has been called, the wireeking of 
the Constitution, Jtis clear that when the govern- 
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ment of the country is not being carried on in the 
ordinary way in accordance with the provisions of 
the Act, the Constitntion is practically wrecked, though 
the King’s Government may be carried on by the 
extraordinary powers of the (Governor-General. If 
such a constitutional breakdown comes, and the 
political party responsible for it ts backed by the 
electorate and publicopinion in’ the country and 1s 
assured of a permanent imajority, it can put a 
considerable pressure on the (rovernor-General. The 
latter shal! have either to bow before that party 
or carry on in his own way for the maximum period 
of three vears unless in the meanwhile he can find 
some other party to provide a Council of Ministers 
enjoyng the confidence of the Legislature. If he 
cannot do that, after three years there must be a return 
to the ordinary Provisie ns of the Act subject tO any 
inedifications or amendments made by the Partiament. 
If. however, by that time the poitical party responsible 
forthe crisis is not satistied, it may mean the conti- 
nuation of the constitutional breakdown,  pravided 
that party still retains its majority. Thus even in spite 
of these provisions a breakdown can be made etfec- 
tive, thongh it would be very ditheult for a particular 
party to maintain is majority and its backing in the 
country for sneha long tiie. 


it may be noted that such extraordinary powers 
of the Govern pr General ace unknewn to the British 
and Dominton Constitutions. “Phe emerzeney powers, 
which the executive possesses in these countries, are tu 
be exercised generally on the advice of the Ministry 
and not independently of ait.) Thus) these powers 
establish the independence of the excutive in India, 
which is a negation of the principles of responsible 
government, 

The Ministry vis-a-vis the Legislature.— The Minis- 
try’s responsibility to the Legislature is not expressly 
laid down in the Act, though the Governor-General 
has been instructed in his Tnstrament ot Instructions 
toassure that. Thus it will be a matter exclusively 
of constitutional convention. The Federal Legislature 
has not even the power to change the salaries of the 
Ministers, if once it has determined them. This means 
that it cannot show its no-contidence in the Minis- 
ters by the recognized constitutional practice of 
refusing the salaries of the Ministers. The only im- 
portant provision that establishes the connection 
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to lay it before Parliament. This means that the 
Governor-General shall have to secure the concurrence 
of the Secretary of State and the British Parliament, 
while issuing such Ordinances. 


Strong objection, however, is taken to the power 
of the Governor-General to enact Governor.General’s 
Acts, besides his power of issuing Ordinances. This has 
probably been done to empower the (sovernor-General 
to place more permanent measures on the Statute Book 
regarding matters within the sphere of his discretion 
or individual judgment than he could do by Ordi- 
nances. Although the Legislature may be consulted 
about the provisions of the Biil to be so enacted, yet 
it is not obligatory on the part of the Governor-(iener- 
al either to accept the advice of the Legislature or 
even to submit the Bill to it. 


Lastly. the Governor-General has been vested with 
extraordinary powers to deai with the situation, when 
the ordinary constitutional machinery has broken 
down. The Joint Pariiamentary Committee observed in 
this connection : 


* Events in more than one Irovince since the reforms of 1919 
have sbown that powers of this kind are unhappily once vet 
unnecessary, and it is too soen to predict that even under responsible 
government their existence will never be necessary... We 
conceive that the intention is to provide also for the pessi- 
bility of a partial breakdown and to enabie the Governor (for the 
matter of that the Governor-General: to take over part on'y of the 
machinery of government, leaving the remainder to function accord 
ing to the ordinary iaw) Thus the Governor might, if the breakdown 
were in the legislative machinery «cf the I'rosince alone, sti!l carry on 
the government with the aid of his Ministers, if they were willing to 
support him ; we are speaking cf course, of such a case as the refusal 
of the Legislature to function at a: and not merely of lesser conflicts 
or disputes between it and the Governor,. ...... A constitutional break- 
down implies no ordinary crisis and 3t 18 impossible to foresee 
what measures the circumstance: may demand. Jt is right. therefore, 
that the Governor should be armed with the general discrevonary 
power to adopt such remecies as the case may require. 4 


There is no denying the fact that the danger of 
a constitutional breakdown is) real and must be 
provided against. The provisions in the Act secin= to 
be comprehensive and quite capable of aneetung any 
situation. But even in spite of them. constitutional 
breakdown may come and can be made eflective for 
the purpose of, what has been called, the wrecking of 
the Constitution, Itis clear that when the govern- 


ORR ATA HE OER | 0 


® Para. 109. 


"HE FEDERAL LEGISLATURE 125 


ment of the country is not being carried on in the 
ordinary way in accordance with the provisions of 
the Act, the Constitution is practically wrecked, though 
the King’s Government may be carried on by the 
extraordinary powers of the Governor-General. If 
such a constitutional breakdown comes, and the 
political party responsible for it is backed by the 
electorate and publicopinion in the country and is 
assured of a permanent majority, it can put a 
considerable pressure on the (rovernor-General. The 
latter shal! have either to bow before that party 
or carry on in his own way for the maximum period 
of three years unless in the meanwhile he can find 
some other party to provide a Council of Ministers 
enjoyng the confidence of the Legislature. If he 
cannot dothatr, after three years there must be a return 
to the ordinary provisions of the Act subject to any 
inedifications or amendments made by the Parliament. 
If. however, by that tine tue political party responsible 
for the crisis is not satisfied, it may mean the conti- 
nuation of the constitutional breakdown, proxided 
that pacty still retains its majority. Thus even in spite 
of these provisions a breakdown can be made effec- 
tive, though it would be very difficult for a particular 
party to maintain its majority and its backing in the 
country for such a long tine. 


it may be noted that such extraordinary powers 
of the Governor General are unknown to the British 
and Dominton Consttutions. The emergency powers, 
which the executive PUSSesses in these countries, areto 
be exercised generally on the adviee of the Ministry 
and not) independentiv of at Thus these powers 
establish the independence of the executive in India, 
which 13 a negation of the principles of responsible 
government. 


The Ministry vis-z-vis the Legislature.— The Minis- 
try's responsibility to the Legislature is not expressly 
laid down in the Act, though the Governor-General 
has been instructed in his Instrament ot Instructions 
toassure that. Thus it will be a matter exclusively 
of constitutional convention. The Federal Legislature 
has not even the power to change the salaries of the 
Ministers, if once it has determined them. This means 
that it cannot show its no-confidence in the Minis- 
ters by the recognized constitutional practice of 
refusing the salaries of the Ministers. The only im- 
portant provision that establishes the connection 
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of the Ministers with the Legislature is that 
must be members of either Chamber, or if 1 
are not. they must become so within six mon 
The Ministry, in actual practice, will be more or 
the nominee of the Governor-General and shal: | 
to depend upon him for guidance and support pi 
cularly because the composition of the Federal Le 
lature is likely not to give any decisive majorit 
any political party. 


Lastly, it should be nuted that the Ministry 
responsible to both Houses of the Legislature. 
means that the position of the Ministry would bec 
very difficult, if it loses the confidence of one Ho 
while retaining the confidence of the other. In | 
ease Sir Samuel Hoare suggested that there she 
be recourse to a joint session for the purpose 
obtaining a vote of confidence. He added: 


"T think ic must depend upon as to whether or not the Ga 
ment could carry on wsth the support of ane House and it 
whether it would ask for a dissolution, or whether in a parti 
case there would be a demand fora joint session. It is impos 
to give one general answer toa question thet really covers a nut 
of different kinds of contingencies."’ 

In this connection it should not be forgotten t 
there can be neo dissolunon of the Upper House. | 
therefore if the Ministry has Jost its) contidence 
cannot make any appeal to the electorate by fere 
dissolution of that House. The Upper House, th: 
fure, possesses greater powers in this connection tl 
the Lower House, though this is against the rec 
nized constitutional practice. 


Central Responsibility.—1It will be realized fr 
the study of this Chapter, that the responsibility at 
centre 18 not based on any prevision in the Act. I 
develops as a matter of constitutional conv ention, 
is the earnest hope and desire of all well: wish 
of the country, it will not be complete. It 
be halting, dubious, and limited by the various fin 
cial and legislative safeguards. 


APPENDIX III 
FEDERAL LEGISLATIVE LIST 


lL. His Majesty's naval, military and air forces borne on the 
Indian establishment and any other armed force raised in India by the 
Crown, not being forces raised for employment in Indian States or 
military or armed police maintained by Provincial Governments ; anv 
armed forces which are not forces of His Ma esty, but are attached to 
or operating with any of His Majesty's naval, military or air forces 
borne on the Indian estatlichment ; Central Intelligence Bureau ; 
preventive detention in Hritish India for reasons of State connected 
with defence, external affairs, or the discharge of the functions of the 
Crown in i’s relations with Indian State. 

2. Naval, military and air force works ; local self-government in 
cantonment areas (not being cantonment areas of Indian State 
troops), the regulation of house accommodation in such areas and, 
witbin Britisn India, the delimitation of such areas. 

3. Enaternal affairs ; the implementing of treaties and agreements 
with other countries: extradition, including the surrender of 
criminal and accused persons to parts of His Majesty’. dominions 
outside India. 

4. Ecclesiastical affairs, including European cemeteries, 

5. Currency, coinage and legal tender, 

6, Public debt of the Federation. 

7. Fosts and telegraphs, including telephones, wireless. broad- 
casting, and other like forms of communication ; Yost Ofhce Savings 
Kank. 

8. Federal Public Services and Federal Public Service 
Commission. 

Y, Federal pensions, that is to say, pensions, payable by the 
Federation or out of Federal revenues. 

10. Works, lands and buiidings vested in, or in the possession 
of. His Majesty for the purposes of the “ederation (not being navai, 
military ar arr force works), but. as regards property situate in a 
Province, subject alwass to Provincial legislation, save in so far as 
Federal iaw otherwise provides, and. as regards property in a 
federated State held by virrue of any lease or ayreencent with that 
State, subject to the terms ef that lease or agreement, 

11. The Imperial Library. the Indian Museum, the Imperial 
War Museum, the Victoria Memorial, and any similar institution 
controlled or financed by the Federanon. 

12. Federal agencies and iastitutes for the following purposes, 
that is to vay, for research. for profesional or technical training, or 
for the promotion of special studies. 

13. The Menares Hindu University and the Aligarh Muslim 
University. 

14. The Survey of India. the Geological, Botanical and 
Zoological Surveys of India ; Federal metecorolugical organizations. 

15. Ancient aad historical monumeuts ; archaeological sites and 
remains, 

16. Census. 
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17. Admission into, and emigration and expulsion from. India, 
including in relation thereto the regulation of the movements in India 
of persons who are not British subjects domiciled in India, subjects of 
any Federated State, or British subjects domiciled in the United 
Kingdom : pilgrimages to places bevend India. 

1S. Fort quarantine. seamen's and marine hospitals, and 
hospitals connected with port quarantine, 

19. Import and export across customs frontiers. 

20. Federal railwavs : the reguist on of all railways, other than 
minor railways in reepect of safety, maximum rates and fares, 
station and service terminal charges, intercharge of the traffic and the 
rezponsibility of railway administrations as carriers of gocds and 
passengers : the regulation of minor railways in respect of safety and 
the responsibility of the administrations of such railways as carriers of 


goods and passengers 
2). Maritime shipping and =  navigaticn on tidal waters; 


Admiralty Jurisdiction. 
22. Majer ports, that is to say, the declaration and delimitation 


oe Chet 


of such ports, and the constitution and powers of Fort Authontes 
therein, 

23. Fishing and fisheries be;-ond tertiterial waters, 
24, Aircraft and air nawiyation : the provision of aerodromes ; 
reguiation and organization oj air trathe 0! aerodromes. 

25. Lighthouses, including hyhtships. beacons and other 
provision for the safety of shipping and aircrait. 

26. Uarriage of passengers and goods by sea or by arr. 

27, Copyright, inventions, designs, trademarks and merchandise 


marks. 
28. Cheques, bills of exchange. promissory notes and other like 


instrumert¢. 

2y, Arms; firearms : ammanition. 

30. Explosives. 

31. Opium, so far as regards cultivation and manufacture, or 
sale for export. 

32. Fetroleum and other liquids and +ulsatances declared by 
Federal law to be dangerously indammabie, sc far as regards 
possession, storage and transport, 

33. Corporations, that is to say, the regulation and winding up 
af trading corporations, inciuding Lanking, insurance and financ:al 
corporations, but not including corperanons owned er coptroiied by a 
Federated State and carrying on business cnivy within that State or 
co-operative cometes, and of corporanons, whether trading or not, 
with objects not contined to one unit, 

34. ievelopment of industries, where develog ment under FE eceral 
control is declared by Feceral Jaw to be capedsent in the public 
interest. 

35. Kegulation of lalw ur and safety in mines and oilfields. 

36. Kegulanon of mines and ovheide and mincsal development 
to the extent te which such regulation and deseciepment under federal 
control is declared by Federal law to be capedhent sn the pobhe 
interest. 

37. The law of insurance, except aa reapects insurance under: 
taken by a Federated State, and the regulation of the conduct of 
mourance buwness, except as respects buenees undertaken by a 
lederated State : Government insurance, except so far as undertaken 
by a Federated State, or, by sirtue ov any entry in the Provincia) 
Legislative List or the Concurrent Lagisiauve Liat, by a Province. 

38. Banking, that is to «ay, the conduct of banking bosimess by 
corporations other thaa corporations owned of controlled by a 
Federated State and carrying on businew only withio that State. 
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39, Extension of the powers and jurisdiction of members of a 
police force belonging to any vart of British India to any area in 
another Governor's Province or Chief Commissioner's Province. but 
not so as to enable the police of one part to exercise powers and 
jurisdiction elsewhere without the consent of the Government of the 
Province or the Chief Commissioner, as the case may be; extension 
of the powers and jurisdiction of members of a police force belonging 
to Any unit to railway areas outside that unit. 

40. Elections to the Federal Legislature, subject to the provisions 
of thia Act and of any Order in Council made thereunder. 

41. The salaries of the Federal Ministers. of the President and 
Vice-President of the Council of State and of the Speaker and Deputy 
Speaker of the Federal Assembly; the salaries, allowances and 
privileges of the members of the Federal Legislature ; and to such 
extent as is expressly authorised by Part II of this Act, the punish- 
ment of persona who refuse to give evidence or produce documents 
belore Committees of the Leyisilature. 

42. Offences against laws with respect to any of the matters in 
this list. 

43 Inquiries and statistics for the purposes of any of the matters 
in this list. 

44.) Duties of customs, including export duties. 

45. Duties of excise on tobacco and other goods manufactured or 


produced in India except— 


(a) alegholhic hquors for human consumption : 

(db) omam, Indian hemp and other narcotic drugs and 
narcot'cs : non-narcotic drugs . 

(cg) medicinal and teslet preparations containing a'ecoho!, cr 
any sulstance included tn sub-paragraph (6) of this entry. 


46, Corporation tans. 

$7. Salt. 

48. State lotteries. 

49, Naturalization. 

50, Migration within Inca from or into a Governor's Province 
ova Chief Commissioner's Province. 

51. Establishment of standaris of weight. 

52 Ranchi European Menta! Hospital, 

53. Jurisdiction and powers of a!l courts, except the Federal 
Court, with respect to anv ot the matters ino thes ist and, to such 
extent as is expressly authorized by Mart IX of this Act, the enlarge- 
ment of the appellate jurmdicoon of the bederal Court, and the 
conferring thercon of supplemental powers. 

§4. Taxes on income other than agricuctural income. 

55. Taxeson the capital value of the assets, exctusme of agri- 
cultural Jand, of individuals and companies . taxes an the cagcital cf 
companies, 

56. Duties in respect of succession to Property other than ayr:- 
cultural land. 

57. The rates of stamp duty in respectof bills of exchanve 
cheques, promissory votes, bills of lading, letters af credit, pouicies of 
insurance, proxes and receipts 

58. Terminal taxes on goods or passengers carried by railway cr 
air ; taxes on railway fares and freights 

59, Fees in respect of any of the maters ino this list, but ace 
including fees taken in any Court. 
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CONCURRENT LEGISLATIVE LIST 
PART I 


1. Criminal law, including all matters included in the Indian 
Penal Code at the date of the passing of this Act, but excluding 
offences against laws with respect to any of the matters specified in 
the Federal Legislative List or the Provincial Legislative List and 
excluding the use of His Majesty's naval, military and air forces 


ia aid of the civil power. 
> Criminal Procedure, including matters included in the 


Code of Criminal Procedure at the date of the passing of this Act. 

3. Removal of prisoners and accused persons from one unit 
to another unit. 

4. Civil Procedure, inclu'ling the Jaw of Limitation and al! 
matters included in the Cade of Civil Procedure at the date of the 
passing of this Act: the recovery in a Governor's Province or a 
Chief Commissioner's Province of claims in respect of taxes and 
other public demands. including arrears of land revenue and sums 
recoverable as such, arising outside that Province. 

5. Evidence and oaths : recognition of laws, public acts and 
records and judicial proceedings. 

6. Marriage and divorce ; infants and minors ; adoption. 

7, Wilis, intestacy, and succession, s@ve as regards ayricul- 
tural land. 

8. Transfer of property other than agricultural land; rex- 
istration of deeds and documents. 

9 Trusts and Trustees. 

10° Contracts, including partnership, sgency, contracts of 
Carriage-. and other special forms of contract, but not including con- 

racts relating to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency ; administrators-general and 
official trustees 

13. stamp duties other than duties or fees collected by n eans 
of jndicsal stamps, but net including rates cf stamp duty, 

14. Actionable wrongs, save in so far as included in Jaws w.th 
respect to any of the matters specified in the Tedesal Legislative 
Lust or the Frovincial Legisiative List. 

15. Jurisdiction and powers of al! courts, except the Federal 
Court, with respect to any of the matters in tos dist. 

rs. Legal, medical and ather professions. 

17. Newspapers, books and printing presses, 

1& Lucacy and mental dehciency, inclucing places for the 
recepticen cr treatment of Junatics and mental dehcients. 

19. Ponons and dangerous drugs 

20. Mechanically propelled sehbic‘es. 

24. Hoilers. 

22. Prevention of cruelty to animals. 

23. kuropean vagrancy ; crimiral tribes, 

24. Inquiries and statistics for the purpose of any of the 
mitte sin thi Part of this Liat. 

25 Fees in respect of any of the maiters in this Part of this 
List, but not including fees taken in any Court. 
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PART II 

26. Factories. 

27. Welfare of labour ; conditions of labour ; provident funds ; 
employers’ liability and workmen's compensation ; health insurance, 
including invalidity pensions ; old age pensions. 

28. Unemployment insurance. 

29. Trade unions, industrial and labour disputes. 

30. The prevention of the extension from one unit to another 
of infectious or contageous diseases or pests effecting men, animals 
or plants. 

31. Electricity. 

32. Shipping and navigation on inland waterways as regards 
mechanically propelled vessels, and the rule of the road on such 
waterways ; carriage of passengers and goods on inland exhibtion. 

33. The sanctioning of cinematograph films by exbibition. 

34. Persons subject to preventive detention under Federal! 
authority. 

35. Inquiries and statistics for the purpose of any of the 
matter in this Part of this List. 

36. Fees in respect of any of the matters in this Part of this 
List, but not inclading fees taken in any Court. 


CHAPTER VII 


RESPONSIBLE GOVERNMENT IN THE PROVINCES 
THE PROVINCIAL EXECUTIVE 


The Governors’ Provinces ; Berar ; Creation of New Provinces ; 
Provincial Autonomy ; the Provincial Execative—the Governor ; 
the Administration of Provincial Affairs ; the Provincial Executive 
—the Council of Ministers ; Special Kesponsibilities of the Gover- 
nor ; Powers of the Governor with reference to Law and Order ; 
Rules for the conduct of business; Advocate-General for the Pro- 
vince ; Governor's Secretarial Staff; Protection of the Governor ; 
Instrument of Instructions; Superintendence of the Governor- 
General ; the Powers of the Governor ; Importance of the office of 
the Governor ; Comparison and Contrast between the positions of 
the Governor and the Governor-General. 

_ The Governors’ Provinces —The British Indian Pre- 
vinces form the important units of the proposed Federa- 
tion of India along with the Chief Commissioners’ 
Provinces and the Federatel Indian Sates. Under 
the Act* the following are recognized to be the 
(rovernors’ Provinces :— 


Madras. Bombay, Bengal, United Provinces. the 
Punjab, Bihar, the Central Provinces and Berar, 
Assam. the North-West Frontier Province, Orissa, 
Sind, and such other Governors’ Provinces as may be 
created under this Act. Burma has ceased to be a 
part of India. 


Berar.— There are special provisions? inthe Act 
regarding Berar, It is still reeoguized to be under 
the sovereignty of His Exalted Highness the Nizam 
of Hyderabad, but be virtue of an Agreement between 
His Majesty and the Nizam, it is to be administered 
together with the Central Provinces as one Gover- 
nor’s Province under this Act. Thus as long as this 
Agreement is in force, Berar and the Ceutral Provine2s 
shall be considered to be one Governor's Province, 
under the name of the Ventral Provinces aad Berar, 
though Berar shall continue te be under the sover- 
elgnty of His Exalted Highness the Nizam. The 
Berari stibjects are to be treate:] as His Majesty's sub- 
jects for all intents and purposes exvept for the 
purpose of any oath of allegiance. It is also laid 
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* Sec 46 (1). f+ Sec. 46 (2). f Sec, 47. 
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down that any provisions made under this Act with 
respect to the qualifications of the voters for the Pro- 
vincial Legislature of the Central Provinces and Berar 
or the voters for the Council of State, shall be such as 
to give effect to any provisions with respect to those 
matters contained inthe Agreement between His Majes- 
ty and the Nizam. [n the absence of sunchan Agreement, 
His Majesty in Council may make the necessary 
modifications in the provisions of this Act relating to 
the Central Provinces as he thinks proper. and in 
that case, references in this Act to the Central Pro- 
vinces and Berar shall be deemed as_ references to the 
Central Provinces alone. 


The territory of Berar was assigned by the Nizam in 1853 to the 
exclusive management of the British Resident at Hyderabad and to 
such other officers acting under his orders as might he appointed 
from time to time by the Government of India. This was done to 
pay off certain expenses in connection with the subsidiary forces 
to be maintained at Hyderabad. Another treaty in 1860 laid down 
that the Berar and certain other territory was to be held by the 
British Government in trust for the payment of the Hyderabad con- 
tingent. In 1902a permanent Agreement was arranged, by which 
the Nizam's sovereignty over the area remained un-impaired but he 
agreed to lease the districts to the British Government in perpet- 
uity fora payment to him by the British Government of the fixed 
rent of 25 lacs of rupees. The British Government, however, was 
free to administer this territory in any way it pleased. Under the 
Government of India Act, 1919, Berar was administered with the 
Central Provinces but not as a part of it. The Beraris were allowed 
to elect their representatives for the Central Legislature as well as 
the Provincial Legislature, who were then formerly nominated as 
members of those Legislatures. Central as well as Provincial Laws 
were applied to Berar through Orders in Council under the Foreign 
Jurisdiction Act. 


In 1936 a anew Agreement was signed between His Majesty and 
the Nizam which replaced the Agreement of 1902. This Agreement 
recognizes the sovereignty of the Nizam over Berar so that he and 
bis successors shall be known as ‘' His Exalted Highness the Nizam 
of Hyderabad and Berar,’' while the Heir-Apparent of the Nizam 
has been granted the title of ‘‘His Highnessthe Prince of Berar." 


Certain rights have been granted to the Nizam, such as the right 
to be consulted in respect of the appointment of the Governor of the 
Central Provinces and Berar, the flying of his flag side by side with 
the British flag in Berar, the grant of Hyderabad titles to the people 
of Berar, holding of royal Durbars in Berar and maintenance of an 
agent at the capital of the Government of tne Central Provinces 
aod Berar. The Khutba may be read in any mosque in Berar in the 
name of His Exalted Highness. The latter is also to receive the sum 
of 25 lakhs per annum as before, It is also agreed that the Governor 
of the Central Provinces and Berar in declaring his assent in His 
Majesty's name to any Bill passed by the Provincial Legislature and 
applying to Berar, and in notifying His Majesty's assent to any such 
Billis required to state that the required assent has been given by 
virtue of the aseent by His Exalted Highness as far as Berar is con- 
cerned. This Agreement is not subject to the jurisdiction of the 


THE PROVINICAL EXECUTIVE 129 


Federal Court. The provisions of Section 6 of the Government of 
India Act, 1935 pertaining to the accession of the Indian States 
to the Federation of India, are not applicable to it. Lastly, the 
coming into effect of the Agreement is not ‘made to depend on 
the accession of the Nizam to the Federation. 


Creation of New Provinces. —It shall be noticed from 
the above that some new Governors’ Provinces have 
been created under the Act. These new Provinces 
are Sind, which has been separated from the Presi- 
dency of Bombay, and Orissa which has been created 
by separating certain areas from the Provinces of 
Bihar and Orissa, Madras, and the Central Provinces.* 
As a result. of the separation of Orissa from what was 
previously known as the Provinee of Bihar and Orissa, 
the latter is known as the Province of Bihar. Provi- 
sion has also been made in the Act for the creation of 
new Provinces in addition t» those which have been rec- 
ognized under the Act and foraltering the boundaries 
of the existing Provinces. His Majesty may by an 
Order in Council create a new Province. increase the 
area of any Province, and diminish or alter the 
boundaries of any Province. But before the draft ‘of 
an Order in Council electing this is placed before the 
Parliament, the Secretary of State 1s required under the 
directions of HisMajesty to ascertain the views of the 
Federal Government, the Chambers of the Federal 
Legislature, and the Government and the Chamber 
or Chambers of the Legislature of any Province 
affected by the Order. Such an Order can change 
the representation in the Federal Legislature 
of any (rovernor’s Province aftected by tt, 
the composition of the Legislature of that 
Province, and may also inelude provisions regarding 
apportionments and adjustments of assets and liabil- 
ities, and such other provisions as may be consider- 
ed necessary. Such an Order, however. cannot change 
the total membership of «either Chamber of the Federal 


*The following areas are included in the new Province of 
Orissa : 

From Bihar and Orissa—The Orissa Divison. 

From the Fresidency of Madras—The Ganjam Agency Tracts ; 
certain areas in the non-Agency portion of the Ganjam 
district including the taluks of Ghumsur, Aska, Surada, 
Kodala, Chatrapur, and a part of the taluks of Ichapur, and 
Berhampur ; a part of the Parlakimedi Estate ; the Jeypore 
(Impartible) Estate, and a part of the Pottangi taluk, not 
included in that estate. 

From the Central Provinces—The Khariar Zamindari in the 
Raipur district ; andthe Padampur Tract in the Bilaspur 
district. 
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Legislature. The boundaries of the Chief Commis- 
sioners’ Provinces can also be varied in the same 
way.* 

Provincial Autonomy.—The Government of India 
Act, 1935, has introduced great changes regarding the 


. status and power of the Governors’ Provinces. The. 


administrative structure established by the Govern- 
ment of India Act, 1919, ischanged beyond recognition 
in as much as dyarchy is abolished, giving place 
to almost complete transfer of power to popular 
control and the establishment of Provincial Auton- 
omy. According to the J. P.C., the scheme of Pro- 
vincial Autonomy 

*‘Is one whereby each of the Governors’ Provinces will possess an 
Executive and a Legislature having exclusive authority within the 
Province in a precisely: defined sphere, and in that exclusively 
provincial sphere broadly free from control by the Central Govern- 
ment and Legislature,''} 

Under the scheme of the Act, the Central Gov- 
ernment and the Central Legislature, generally speak- 
ing, In normal conditions cease to possess in the 
Governors’ Provinces any legal power or authority 
with respect to any matter falling within the ex- 
clusive provincial sphere, though the Governor- 
General in virtue of his power of supervising the 
Governors’ work subject to the latter's discretion or 
Individual judgement has authority to secure 
compliance in certain’ respects with directions 
which he may issue, TheJ. P.C. supported the idea 
of Provincial Autonomy and wrote: 

“Of all the proposals in the White Paper, Provincial Autonomy 
has received the greatest measure of support on every side. The 
economic, geographical, and racial differences between the Pro- 
vinces on the one hand and the sense of provincial individu- 
ality on the other, have greatly impressed us. The vast dis- 
tances of India and the increasing complexity of modern gov- 
ernment are strong additional arguments in favour of the comple- 
tion of the process begun in 1919, and of a development in which 
the life of each Province can find vigorous and adequate 
expression, free from interference by a remote Central Gov- 
ernment. } 

The scheme which the Committee propounded 
and which has been adopted inthe Act vests the 
executive authority in the provincial sphere in the 
Governor as the representative of His Majesty. The 
Governor in the exercise of his functions is to be 
aided and advised within certain limitations by a 
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Council of Ministers. According to the strict 
interpretation of the Act the sphere of the admin- 
istration, subject to the sole discretion of the 
Governor and constituting his Special Responsibil- 
ities, is beyond the Sphere of constitutional responsi- 
bility of the Ministers, though in the sphere of Special 
Responsibilities, the Ministers may tender their advice 
which the Governor may or may not accept. In actual 
practice, however, asort of workable understanding 
has been arranged by which almost whole of the 
administration has been subjected to the constitu- 
tional responsibility of the Council of Ministers, 
though the final authority of the Governor to exercise 
his individual judgment or discrtion is kept in tact. 
The Provinces have also been given separate Legisla- 
tures consisting, in certain cases, of one Chamber and 
in others, of two Chambers. The Provinces have also 
got their almost independent Judiciary and Public 
Services. In short, each of the major Provinces has 
been given a unitary government under a Governor 
who is expected to act un the constitutional advice 
of his Ministers, who in their turn are to act on the 
well-known priaciples of ministerial responsibility, 
though this ts not expressly stated in the Act. Thus 
it may be said that under the Act complete Provincial 
Autonomy, subject to certain safe-guards, has been 
established in the Provinces. 


The Provincial Executive: The Governor.—The exe- 
cutive authority of the Province is exercised under the 
Act on- behalf of His Majesty by the Governor either 
directly or through officers, subordinate to him.* The 
Governoris appointed by His Majesty by a Commission 
under the Royal Sign Manual.t The salaries of the 
Governors are fixed by the Act. The Third 
Schedule to the Act provides for the annual 
salaries of the Governors of the various Provinces 
as follows:— 


The Governor of Madras; the Governor of 
Bombay; the Governor of Bengal . . . . 120,000 
rupees. 


The Governor of the United Provinces; the 


Governor of the Punjab; the Governor of Bihar... 
100,000 rupees. 


The Governor of the Central Provinces and Berar 
72,000 rupees. 


® Sar. 40 (1) + Ser 48 | 
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The Governor of Assam; the Governor of the 
North-West Frontier Province; the Governor of 
Orissa ; the Governor of Sind .... 66,000 rupees. 


It is also provided that the Governors shall receive 
such allowances for expenses in respect of equipment 
and travelling upon appointment and during their 
terms of office as may from time time be fixed by 
His Majesty in Council. In accordance with this pro- 
vision, an Order in Council known as the Government 
of India (Governors’ Allowances and Privileges) 
Order, 1935, has been made providing forthe allow- 
ances and privileges, ete., of the Provincial Governors. 
Under this Order in Council, the Governor of the 
Punjab, is entitled throughout the term of his office 
to the use, without payment of rent, of his official 
residences, official railway saloons, river craft, aircraft, 
and motor carsprovided for his use,and no charge 
can fall on him personally on account of their main- 
tenance. Hecan receive from time to time an allow- 
ance equal to actual expenses in renewing the 
furnishing of his official residences. but this amount 
is not to exceed Rs. 30,000 fortwelve months. His 
leave allowance amounts to Rs. 4,000 per month, 
but the Secretary of State may on account of any 
special reason, increase 1t to not more than Rs. 5,500 
per month. If resident in Kurope at the time of 
appointment. he is entitled to receive £1.500 as an 
equipment and travelling allowance and 4300 as 
travelling allowance on appointment. If he is resi- 
dent in India or Ceylon at the time of appointment 
and is not in the service of the Crown at that time, he 
is entitled to receive £530 as equipment allowance 
and £00 as travelling allowance on appointment. 
If he is transferred from the Governorship of another 
Province, he is entitled to receive equipment allow- 
ance of £16U and actual travelling expenses if he is 
not transferred from Madras, Bengal or Bombay. 
These sums are to be charged on and paid out of the 
revenue of the Province. Besides he is entitled to 
certain customs privileges. It is aiso provided in the 
Third Schedule tothe Act that an acting Governor 
shall also be entitled to receive the same salary 
as the original incumbent, but he is not entitled to 
the furnishing allowance or to the leave allowance, 
though he is entitled to receive a travelling allowance 
equal to his actual travelling expenses. 
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The executive authority of the Province extends 
to matters in respect of which the Provincial Legis- 
lature has power to legislate, subject to the provisions 
of this Act.* It is to be exercised by the Governor, soiaee Gl 
but he derives it directly from His Majesty. This the Province 
constitutional change was necessary in view of the ; 
new and the independent status of the Provinces who 
are autonomous under the Act. The Provinces. 
now derive their powers directly from the oaedinavas 
Crown and not from the Central Government a3 > ececative 
agents or delegates. This is in accordance with authority 
the true federal principle, but the Governers of Indian 
Provinces resemble more the Governors of the States 
of the Commonwealth of Australia than the 
Lieutenant-Governors of the Canadian Provinces, 
who are appointed and removed by the Governor- 
General of Canada, while the former are directly 
appointed by the King. 


Considerable importance is attached to the appoint- Appointment 
x : . J _ ° of Governors; 

ment of Governors in India. So far these dignitaries yjgian 
have belonged to two classes, The Governors of the point of view 
Presidencies of Madras, Bengal, and Bombay have 
generally been chosen directly from England from 
the class of British aristocratic politicians, and. the 
Governors of other Provinces have been promoted 
from the rank of senior Civil Service men in India. 
Indian opinion has always been against I.C.5. 
Governors because on account of their connection 
with the steel-frame of the Service, they are believed Fie 
to develop a mentality, which is by no means sympath- Governors 
etic to the aspirations of the Indians. According to Mr. 


S. K. Shah: 


*The traditions of the Indian Civii Service require that an officer 
in that Corps d'elite should not be restricted either to one province 
or to one department of the Public Service. From them to expect 
any special qualification, aptitude or sympathy fitting the holder of 
such attributes to be a Governor of a Modern Province, is a hope 
more and more doomed to disappointment by the logic of events. 
Besides, such Public Servants, in the course of their service, inevit- 
ably come to contract prejudices and sympathies which would not 
permit them to claim the one quality of absolute impartiality that was 
in the last century claimed to be their distinguishing feature.''+ 


Perhaps these remarks apply equally to the Indian 
born members of the Indian Civil Service, who devel- 


op a similar mentality. On account of these reasons aici 
Indian opinion has always preferred a Governor fresh “" 
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from England to an I.0.S.man. But more than this, 
Indians now are in favour of the appointment of their 
own countrymen as Governors of the Provinces, as they 
see no reason why Indians should be shut out from 
that office. As a matter of fact, some acting vacancies 
have already been given to Indians, and there is no 
reason to suppose that the latter have failed to dis- 
charge their duties properly. Another point should 
Before the introduction 
of Provincial Autonomy on April Ist, 1987, the Pro- 
vincial Governors were generally appointed from 
among the senior members of the Provincial and the 
Central Executive Councils, whose membership was 
open to the senior members of the Civil Service. Now 
that these Cuuneils have been or will be abolished, the 
civilians in the Provinces can hope to become only 
Secretaries to the Government and no higher job is open 
to them. These Secretaries are subordinate servants of 
the Ministers, and it is not desirable to appoint them 
as Governors, who are the constitutional heads of the 
Ministers. In April, 193", objection was taken to such 
an appointment in Orissa when Mr. A. R. Dain, who 
was an official of the Government of Orissa and there- 
fore a subordinate ot the Ministers, was proposed to 
be appointed the acting Governor of Orissa. Matters as- 
sumed serious proportions sv that the Ministry declar- 
ed its intention to resign, if this appointment was not 
cancelled, In this attitude it was supported by the 
High Command of the Indian National Congress. 
Even Mahatma Gandhi gave his support. He wrote 
on April 29 on the subject : 

“The appointment of Mr. Dain, a subordinate of the Orissa 
Government to be acting Governor, threatens to precipitate a crisis 
of the first magnitude. The matter looked small on the surface. 
The fact that he is to retire after termination of acting appointment 
has been regarded as sufficient atonement for an admitted mistake. 
In my opinion it is no atonement. If he is reverted to his original 
permanent post, not only would there be anything wrong, but if the 
Ministers wanted to be churlish they might take a secret delight in 
their quondam acting Governor becoming their subordinate. The 
whole of the sting lies in a subordinate official becoming an acting 
Governor of his province with whom the Ministers are expected to 
work and almost daily submit documents for his signature and have 
him to preside over their meetings. It is incongruous and unbecom- 
ing and reduces autonomy toa farce...."’ 


The threatened crisis was averted when the per- 
manent Governor got his leave cancelled. The British 
Government, however, did not give up the practice of 
appointing members of the I. C.S. as Governors of the 
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Provinces. The objection of the Congress has been 
sought to be met by appointing a person serving in one 
Province or at the centre us the acting or even perma- 
nent Governor of the other Province, whenever there 
may be need. It should be made clear that there 1s no 
provision in the Act which stops the appoimm-nt of 
civilians as Governors. 


It has been noted above that the executive 
authority of the Province extends to the subjects 
enumerated in the Provincial Legislative List 
and the Concurrent Legislative List subject to certain 
restrictions as laid down in the Act.* 


The Administration of Provincial Affairs. The Act 
requires the Governor to exercise certain functions in 
his discretion and certain functions by the exercise of 
his individual judgment in the same way as the 
Governor-General is enjoined to act in the federal 
sphere. No departments of provincial administra- 
tion are reserved to the discretion of the Governor 
except the administration of wholly Excluded Areas, 
though he is vested with many Special Responsibili- 
ties, functions in respect of which he is to discharge 
by the exercise of his individuai jndgement.t In the 
sphere which is subject to his discretion - or 
individual judgment, the Governor is under the 
control of the Governor-General. He musi. comply 
with such particular directions as may be given to him 
from time to time by the Governor-General in his dis- 
cretion. .With this exception, the Governor in the dis- 
charge of his functions is to be aided and advised by 
Council of Ministers, but all executive action is to 
run in his name, 


Provincial Executive :—The Council of Ministers.— 
Although the Governor is the head of the Exe- 
cutive in the Province and all executive anthority 
is to be exercised in his name, yet the Act  pro- 
vides for a Council of Ministers, which is suppos- 
ed to be constitutionally responsible for the admin- 
istration of the Province according to the spirit of 
the Act as seen in the Instrument of Instructions 
to the Governors. Technically, however, it is laid 
dewn that there shall be a Council of Ministers to 
did and advise the Governor in the exercise of his 


* See below. + Sec. 52(3). f Sec. 50. 
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functions, except in so far as he is required to exercise 
any of them in his discretion. The Governor is also 
empowered to exercise his individual judgment in any 
case where he is required to do so.* If any question 
arises whether any particular matter is a matter where 
the Governor is required to act in his discretion or to 
exercise his individual judgment, the decision of the 
Governor is final. The validity of anything done by 
him cannot be questioned on the score that he 
ought or ought not to have acted in his discretion 
or to have exercised his individual judgment.+ 


The Ministers are chosen and summoned by the 
Governor. They are sworn as members of the Council 
and hold office during his pleasure. A Minister must 
find a seat,in the Provincial Legislature or has to 
vacate office after a period of six months. The salaries 
of the Ministers are to be determined by an Act of 
the Legislature, but until that is done, they can be 
determined by the Governor. The salary of a Minister 
cannot be varied during his term of office. No court 
can enquire as to what advice was given by the 
Ministers to the Governor. It islaid down that the 
functions of the Governor regarding the choosing, 
summoning and dismissal of Ministers, and the deter- 
mination of their salaries are to be exercised by him in 
his discretion. The Governor in his discretion can 
preside at the meetings of the Council of Ministers.§ 


Judged by the above provisions only, the Minis- 
ters seem to be entirely at the mercy of the Governor. 
The latter chooses, summons and dismisses them, and 
presides over their meetings at his discretion. But 
this does not give us the correct. view of the position of 
the Ministers vis-a-vis the Governor. The Act is to 
be interpreted along with the Instrument of Instruc- 
tions, in which is prescribed the method by which 
the Council of Ministers is to be selected and also the 
way in which the affairs are to be administered in the 
Provinces. I1t is Jaid down in Para VIII of the Instru- 
ment of Instructions: 

‘‘In making appointments to his Council of Ministers our 
Governor shall use his best endeavour to select his Ministers in the 
following manner, that is to say, in consultation with the person who 
in his judgment ic likely to command a stable majority in the Legis- 
lature to appcint those persons (including so far as practicable 
members of important minority communities) who will .best be in 
& position collectively to command the confidence of the Legislature. 





* Sec, 50 (1). + Sec. 50 (3). 
$ Sec. 51 (1,2,3,4,5). § Sec. 50 (2) 
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But, in so acting, he shall bear constantly in mind the need for foster 
ing a sense of joint responsibility among his Ministers.’’ , 


This paragraph shows that the Governor is 
expected under his Instructions to invite the leader of 
the majority party, who commands the confidence of 
the House, to help the Governor in selecting other 
Ministers. The Governor has to see as far as possible 
that members of important minority communities are 
included in the Council of Ministers, and he 1s also to 
encourage a sense of joint responsibility among the 
members of the Council of Ministers. Thus though 
there is no legal obligation on the Governor to have 
a cabinet in the modern sense of the word, yet accor- 
ding to his Instructions he should do so. Explain- 
ing this point the Secretary of State said in Parliament: 

‘The position of Prime Minister and the collective responsibility 
are features of the Constitution that are going to growup. Our 
intention is to encourage collective responsibility and certainly not 
discourage tbe appointment of a Prime Minister. But they are essen- 
tially features of a Constitution which grow up rather than are 
created by Statute. We make our position clear in paragraph VII 


of the Instrument of Instructions, We make it quite clear that the 
objective we have in mind is collective responsibility.’ 


According to the Act, the Council of Ministers is 

to aid and advise the Governor in whule of. the 
administrative sphere in the Province, except where 
he is required to act in his discretion, It 1s clear 
from this that though the Ministers have the right to 
aid and advise the head of the Executive, nothing has 
been said in the Act regarding the duty of the latter 
to follow this advice. The White Paper on Indian 
Constitutional Reforms explained the functions of the 
Ministers and their relation with the Governor in 
the conduct of business as follows: 
‘The Council of Ministers will be entitled to tender advice to 
the Governor on all matters which falls within the Provincial sphere 
other than the use of the powers described in the Constitution Act 
as exercisable by the Governor at his discretion. The Governor will 
be guided by the advice tendered to him by his Ministers, unless 99 
to be guided would bein his judgment, in-consistent with the 
fulfilment of any of the purposes for the fulfilment of which he will he 
declared by the Constitution Act to be charged with a ‘special reg- 
ponsibility '; in which case the Governor willbe entitled, and en- 
joined, to act, notwithstanding the advice tendered to him, in such 
manner as he deems requisite for the discharge of his special res- 
ponsibilities.’ 

The Instrnment of Instructions explains the 
real position in this connection, Para IX runs; 
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“Tn all matters within the scope of the executive authority of the 
Province, save in relation to functions which he is required by the 
said Act to exercise in his discretion, Our Governor shall in the 
exercise of the powers conferred upon him be guided by the advice 
of his Ministers, unless in his opinion soto be guided would be in- 
consistent with the fulfilment of any of the special responsibilities 
which are by the said Act committed to him, or with the proper 
discharge of any of the functions which he is otherwise by the said 
Act required to exercise on his individual judgment ; in any of which 
cases Our Governor shall, notwithstanding his Ministers’ advice, 
act in exercise of the powers by the said Act conferred upon him in 
such manner as to his individual judgment seems requisite for the 
due discharge of the responsibilities and functions atoresaid. But 
he shall be studious so to exercise his powers as not to enable his 
Ministers to rely upon his special responsibilities in order to relieve 
themselves of responsibilities which are properly their own."’ 


This clearly shows that the whole field of Pro- 
vincial Administration, except where the Governor is 
required to act in his discretion, is open to the 
advice of the Ministers, but if the Governor thinks 
that such an advice comes into conflict with his 
Special Responsibilities or stands in the way of the 
proper discharge of any of his functions to be dis- 
charged by him by the exercise of his individual judg- 
ment, he can ignore this advice and act on his own 
responsibility. This provision, if strictly interpreted, 
is likely to whittle down materiaily the value of Pro- 
vincial Autonomy, particularly on account of the wide 
field over which the Special Responsibilities of 
the Governor extend. Objection was taken in 
India against this whittling down of the powers 
vested with the Ministers in the Provinces. The 
question assumed considerable importance, when the 
leaders of the majority parties in the Provinces with 
Congress Party majorities refused to accent office 
unless an assurance was given by the Governors that 
they shall not interfere in the day to day ad- 
ministration of the Provinces. This meant that the 
sphere of advice and the constitutional responsibility 
of the Ministers was to extend over the whole field 
including the matters subject to the discretion of the 
Governors or to their individual judgment, This 
assurance was refused in the beginning but later 
on some sort of compromise was arranged by which, 
though the assurance has not been given in so many 
words, it is understood that the Governors will not 
interfere in the day-to-day administration of the 
Province. It seems that the power of the (tovernor 
to disagree with his Ministers in the last resort still 


remains in tact, though in such cases of disagreement 

the Ministers can either resign or be dismissed by ‘the Gentle- 
the Governor, or if that is not considered necessary, men's 

the Ministers can publicly declare that the Governor Agreement 
is acting on his own responsibility on a particular 

issue and that their advice is different. 


Another condition that is likely to infringe 
upon the development of the important principle of 
collective responsibility of the Council of Ministers 
and thus to reduce the value of Provincial Autonomy 
is the responsibility of the Governor to see that 
members of important minority communities are in- 
cluded in the Provincial Ministries. But the actual 
working of the Provincial Autonomy in the Pro- 
vinces, has cleared away many misgivings which 
arose from the mere study of the Act. On account Actual 
of the understanding between the Ministers and the working 
Governors referred to above, the government of the 
Provinces is being carried on more smoothly than 
was expected. So far very few occasions have risen* 
on which a conflict between the Governor and 
his Ministers arose and became so important that 
it came before the outside public. The provision 
regarding the inclusion of the members of the nclusion 
ee : saat ; of the mem- 
minority communities in the Provincial cabinets, pers of the 
has also been sensibly handled so as not to impair minority 
the collective responsibility of the Councils of Minis- communi- 
ters. This question was raised by the Muslim League Cal in the 
; : mg , — abinet 
Parties in the Congress majority Provinces. ‘The 
Congress Partiesin such Provinces refused to have 
the nominees of the Muslim League Parties in the 
Ministry unless they would join the Congress 
Party, thus binding themselves to Congress dis- 
cipline. This they argued was necessary in order to 
assure solidarity and joint-responsibility of the Minis- 
ters. As the League representatives refused to 
accept this condition, the Congress Parties included pemand of 
in the Ministries those members of the Muslim the Muslim 
community who were prepared to join the Congress. Ia League 
some Provinces the Governors were apprvached and 
their intervention was souglit on the ground that this 
did not adequately fulfil the spirit of the Special 
Responsibility referred to above. The Governors, 


cael 





a, | me = as er EER RES 


* Inthe United Provinces and Bihar, the Congress Ministers 
and the Governors differed on the question of the release of 
political prisoners. The Ministers threatened to resign, but the con- 


stitutional crisis was averted when a compromise between the parties 
was arranged. 
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however, refused to interfere on the ground that they 
did not want to make an infringement of the principle 
of joint responsibility. In Orissa the Congress 
Ministry was unable to include any Muslim in the 
-Ministry because no suitable member of thut com- 
munity wax available to them on their condition. 
Even here the Governor has refused to interfere. In 
the Central Provinces and Berar, a Muslim member of 
the Assembly, Mr. Sharif, was appointed a member of 
the cabinet. He had to resign his place on account of 
certain reasons. Since then no Muslim has been 
taken in the cabinet, though the seat is kept vacant. 


It shall also be noticed that the Governor has the 
right to dismiss his Ministers who hold office at his 
pleasure. This right of dismissal can be exercised in 
@ normal case when the Ministers have ceased to 
possess the confidence of the Legislature. This 
is a perfectly normal case and in agreement with the 
principle of responsibility of the Executive tothe Legis- 
lature. When the Ministry ora Minister against whom a 
no-confidence motion has been passed by the House 
refuses to resign, the Governor must dismiss it or him. 
An interesting case ofa slightly different character 
arose in the Central Provinces and Berar. Dr. Khare, 
the then Chief Minister of the Province, demanded 
resignation from his colleagues as he himself wanted to 
resign with a view to reconstitute his cabinet. ‘lwo 
of his colleagues refused to obey hisinstructions on 
the ground that they had received no instructions 
from the Congress High Command under whose auth- 
ority the Chief Minister a3 well as the other Ministers 
were in actual effect functioning. Then Dr. Khare 
having resigned, the Governor dismissed these twe 
Ministers, and allowed Dr. Khare to reconstitute 
his cabinet. There is a great difference of opinion in 
the country over this affair. Disciplinary action was 
taken against Dr. Khare by the Congress High 
Command so that he was asked to submit the resigna- 
tion of his cabinet and admit his error of judgment. 
Moreover it was arranged that he was not elected 
Leader of the Congress Party in the Legislature, which 
meant that he could not be selected to be the Chief 
Minister. The Governor, too, was blamed for trying to 
cause a rift in the Congress ranks by guing out of the 
way to oblige Dr. Khare. 


Jadging this question purely from the constitu- 
tional point of view and not taking notice of the 
manner in which the action was taken, it is clear 
that the Governor was within his constitutional rights 
to dismiss the two Ministers, who ‘had refused to 
resign when their Chief had resigned. Rather it was 
his constitutional duty todo so. The Governor was 
not called upon constitutionally to take note of the 
position of the Congress High Command tis-a-vis the 
Provincial Cabinet. He was to deal only with the 
Leader of the majority party in the Legislature. If 
Dr. Khare was still the elected Leader, as he was, 
the Governor had to act as he did. 


As far as Dr. Khare’s action is concerned, it can 
not be denied that the Chief Minister, as long as he 
is the elected Leader and enjoys the confidence of 
his Party, has the right to demand resignation from 
his colleagues, if they do not agree with him. Thus 
Dr. Khare was within his rights to demand resig- 
nation from his colleagues. He had also the consti- 
tutional right to reconstitute his cabinet, subject to 
the consent of his Party. 


But Dr. Khare acted with indecent haste 
and forgot that he. his colleagues, and even the whole 
Party was working under the discipline of the 
Congress Parliamentary Snb-Committee and ultimately 
the Congress Working Committee. He ought to have 
sought the permission of the latter before taking 
such an important step. Thus Dr. Khare was guilty 
of indiscipline and his action was morally indefen- 
sible, though constitutionally sound. Dr. Khare 
ought to have consulted the body under whose discip- 
line he had pledged to work, and ought to have put 
pressure on it by showing that the majority of the 
members of the Party in the Legislature were with 
him for the proposal of reconstituting the cabinet. If 
the Congress High Command had then decided 
against him and the proposal, then perhaps it would 
have put itself in the wrong. In this case, too, 
the only nght course for him to take was to resign 
as & protest. 


Another interesting case arose in Bengal. Hon'ble 
Mr. Nausher Ali had differences with the Chief 
Minister, Hon'ble Mr. Fazl-ul-Haq, who asked him to 
resign. He refused to do so, and the Governor also 
refused to exercise his power of dismissal. Then in 
order to secure the exit of Mr. Nausher Ali, the 
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Chief Minister, Hon’ble Mr. Fazl-ul-Haq, submitted 
the resignation of the whole cabinet which was ac- 
cepted. Being the Leader of the majority Party in the 
Assembly, he was asked to form a new Ministry in 
which, of course, Mr. Nausher Ali was not included. 


Another case for dismissal can arise. when the 
Ministers still command the confidence of the Legis- 
lature but do not enjoy the confidence of the 
Governor on account of some _ disagreement 
between the two. During the controversy in respect 
of office acceptance. referred to above, the Congress 
Parties demanded that in the event of a serious dis- 
agreement between a Governor and his Ministers, the 
Governor should dismiss the Ministry from office, so as 
to make clear his responsibility in this connection. 
This, however. has .not been accepted and the right 
of the Governor to dismiss his Ministry and the right 
of the Ministry to resign remain in tact. This point 


_ may be made clear by a reference to a situation that 


arose some time back on the question of the release of 
political prisoners in tle United Provinces and Bihar. 
There was a serious disagreement between the 
Ministers and the Governors who, acting under the 
orders of the (Governor-General under S. 126 (2) 


_ refused to give their consent to release some political 
_ prisoners all at once, which the Congress Ministers 


wanted todo. The Congress Ministries then resign- 
ed making it perfectly clear why they were doing 
so. The Governors, on the other hand, also made 
their positions clear. At last the parties reconsidered 
their positions and a compromise solution was found 
by which the Governors agreed to release the prison- 
ers in batches and the Congress Ministries withdrew 
their resignations. 


It is hoped that responsible (xovernment in the 
Provinces will continue to be worked in this spirit so 
that the maximum good can be done to the people. 


Special Responsibilities of the Governor —The 
following constitute Special Responsibilities of the 
Governor : 


(a; the prevention of any grave menace to the 
peace or tranquillity of the Province or any part 
thereof ; 


(b) the safe-guarding of the legitimate interests 
of the minorities ; 
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(c) the securing to and to the dependents of, 
persons who are members of the Pubiic Services or 
have been so, of any rights provided or preserved for 
them under this Act, and also the safe-guarding of 
their legitimate interests ; 


(d) the securing in the sphere of executive action 
of the purposes which the provisions of the Chapter 
of the Act relating to discrimination are designed to 
secure in relation to legislation ; 


(e) the securing of the peace and good govern- 
ment of areas which have been declared to be partially 
Excluded Areas under the provisions of this Act ; 


(f) the protection of the rights of the Indian 
States, and the rights and the dignity of the Rulers of 
these States ; 


(g) the securing of the execution of .orders or 
directions lawfully issued to him by the Governor- 
(seneral in his discretion under Part Vi of this Act, 
viz., dealing with administrative relations between 
the Federation and the Provinces. 


In addition to these, the Governor of the Central 
Provinces and Berar has another Special Responsi- 
bility of securing that the reasonable share of the 
revenues of the Province is spent in or for the benefli 
of Berar. The Governor of Sind has the Special 
Responsibility of securing the proper administration 
of the Llyod Barrage and Canal Scheme at ‘Sukkur. 
The Governor, who is discharging functions as Agent 
for the Governor-General, also has the Special Responsi- 
bility of securing that the due discharge of those 
functions is not. prejudiced or impeded by any course 
of action taken in respect to any other matter. It is 
also the Special Responsibility of the Governor to 
see that the discharge of his functions in respect of 
Excluded Areas. where they exist, is not prejudiced 
or impeded by any course of action taken in respect 
to any other matter. In the discharge of these Special 
Responsibilities the Governor is empowered to 
exercise his individual judgment, which means that 
the Ministers can advise on these matters, though the 
Governor is not under the obligation of accepting 
that advice.* 


* Sec 52, (1,2, 3), 
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The doctrine of Special Responsibility and ite 
implications have already been examined in connection 
with the Special Responsibilities of the Governor- 
General in the federal sphere.* These remarks may be 
said to apply generally in the case of the Special Res- 
ponsibilities of the Governorin the provincial sphere, 
though allowance must be made for the understanding 
between the Congress Ministries and the (Jovernors in 
certain Provinces, referred to above. It. shall be 
noticed that the field of Special Responsibilities in both 
the cases essentially cover the same ground, though 
certain differences were bound to be introduced on 
account of the difference in the circumstances. The 
most important difference is that no Special Responsi- 
bility for safeguarding the financial credit of the 
Provinces has been vested with the Governors. The 
J. P. C. rejected the proposal to do so because : 

‘*The addition of a special financial responsibility would increase 
unduly the range of hisspecial powers. There is no parallel 
with the situation at the centre, where there is a paramount 
necessity to avoid action which might prejudice the credit of India as 
a whole in the money markets of the world, and where so consider- 


able a proportion of the revenues are needed for the expenditure of 
the reserved departments.'’+ 


There are, however, additions to the Special Res- 
ponsibilities of the Provincial Governors in respect of 
the partially Excluded Areas and agency functions. 
Certain backward tracts in the Provinces have been 
classified as wholly Excluded Areas and partially Ex- 
cluded Areas, Areas in the former category have 
been placed under the exclusive contre! of the 
Governor and are subject to his discretion. Areas 
in the latter class are subject to the advice of the 
Ministers, but are not entirely transferred to their con- 
trol, being subject to the Governor’s individual 
jndgment. The J.P.C. wrote in this connection : 

the responsibility for the government of partially excluded (as 
opposed to wholly excluded areas) will primarily rest upon Ministers ; 
but we agree that in view of the responsibility which Parliament has 
assumed towards the inhabitants of the backward and less civilized 


tracts in India, it is right to impose a Special Responsibility in this 
respect upon the Governor."’ 


The Governor may also be called upon nnder the 
scheme of the Act to perform some agency functions 
on behalf of .the Governor-General, particularly in 
connection with matterstouching the Reserved Depart- 
ments. Under certain other conditions, which wea 


*See pages 33-48, + Para 84 
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have already examined,* he may issue orders which 
must be obeyed by the (zovernor. In this connection, 
the J. P. C. wrote: 


‘“ The Governor-General exercises a wide range of powers in 
responsibility to the Secretary of State and through him to Parlia- 
ment. The exercise of some of these powers may from time to time 
require the co-operation of Provincial Administrations, and a 
Governor must be in a position to give effect to any directions on 
orders of the Governor-General designed to secure this object, even 
if their execution may not be acceptable to his own Ministers,’’+ 


The agency functions of the Governor on behalf of 
the Governor-General include the functions regarding 
Tribal Areas, which are of very great importance on 
account of their close connection with the defence of 
the country and the peace of the frontier area. The 
J.P.C. observed : 


‘It is apparent that the close connection between the 
Governor's responsibilities within the administered districts of his 
Province and the responsibilities of the Governor-General exercised 
through the person of the Governor in his other capacity as Agent- 
General for the Tribal Tracts on the borders of the Province makes 
a provision of this kind necessary.” 


The Instrument of Instructions to the Governor of 
the North-West Frontier Province also coutains the 
following instruction : 


‘‘Our Governor shall bear constantly in mind the danger to 
India as a whole of any failure to maintain peace and security on the 
North-West Frontier. He shall, therefore, in the exercise of the 
executive authority of the Province, constantly have regard to the 
due discharge of his functions as Agent to Our Governor-General in 
respect of the tribal areas situate between the frontiers of India 
and the North-West Frontier Province ; and he shall not hesitate 
to exercise his special responsibility for securing that the due dis- 
charge of his functions in respect of such tribal areas is not pre- 
judiced or impeded by any course of action taken with respect to any 
other matter." 


The position of Berar has already been examined 
above. The J.P. C. recommended such a Special Res- 
ponsibility regarding Berar in order not to give any 
reason for complaint to the people of Berar regarding 
expenditure from the provincial revenues. It added : 


“We think, moreover, that the Governor might appropriately be 
directed in his Instrument of Instructions to constitute some im- 
partial body to advise him on the principles which should be follow- 
ed in the distribution of revenues, if he is not satisfied that past 
practice affords an adequate guide for his Ministers and himself 
for the discharge of the Special Responsibility imposed upon him in 
respect of them. We also think that the special position of the 
Berars should be recognized by requiring the Governor, through his 


'See page 125. 7, Para. 8, 
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Tastrument of Instructions, to interpret his special responsibility for 
: the protection of the rights of any Indian State' as involving 
safer ali2z an obligation upon him, in the administration of the 
Berars, to have due regard to the commercial and economic interests 
of the State of Hyderabad.'’* 


The Instrument of Instructions to the Governor of 
the Central Provinces and Berar, therefore, contains: 


‘Ifan agreement is mede with His Exalted Highness the 
Nizam of Hyderabad as contemplated in Part III of the said Act, 
Our Governor shall interpret his Special Responsibility for the safe- 
guarding of the rights of any Indian State as also requiring him in 
the administration of Berar to have due regard to the commercial an | 
economic interests of the State of Hyderabad. 


“Further, if Our Governor is at any time of opinion that the 
policy hitherto in force affords to him no satisfactory guidance in the 
interpretation of his Special Responsibility for securing that a reason- 
able share of the revenues of his Province is expended in or for the 
benefit of Berar he shall, if he deems it expedient, fortify himself 
with advice from a body of experienced and unbiased persons whom 
he may appoint for the purpose of recommending what changes in 
policy would be suitable and equitable."’ 


Regarding the Special Responsibility of the Gov- 
ernor of Sind for the Sukkur Barrage, Sir Samuel Hoare 
explained before the Joint Parliamentary Committee: 

‘* Large sums had been spent. Large debts had been under- 
taken. Sind is a deficiency province. The Governor-General and 


the Federal Government must have an exceptional interest in a great 
work of thiskind. It is of more than purely provincial interest.’’ 


The J. P. C. observed that this Special Responsibility 
was necessary— 
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“Tn view of the vital influence upon the future finances of the 
Province of the successful operation of the Sukkur irrigation scheme 
and of the large financial interest which the Central Government has 
in it.’’ 

Regarding other Special] Responsibilities the Gov- 
ernors have more or less clear instructions 1n the Instru- 
ments of Instructions. Regarding the protection of 
the legitimate interests of the minorities Para X of 
the Draft Instrument contains : 


‘Our Governor shall interpret his Special Responsibility for the 
safeguarding of the legitimate interests of minorities as requiring 
bim to secure, in general, that those racial or religious communities 
for the members of which special representation is accorded in the 
Legislature, and those classes of the people committed to his charge 
who, whether on account of the smallness of their number or their 
lack of educational or material advantages or from any other cause, 
cannot as yet fully rely on their welfare upon joint political action in 
the Legislature, shall not suffer, or bave reasonable cause to fear, 
neglect or oppression. But he shall not regard as entitled to his pro- 
tection any body of persons by reason only that they sharea view on 
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s particular question which has not found favour wth the majority. 


___ Further, Our Governor shall interpret the said Special Respon- 
sibility as requiring him to secure a due proportion of appointments 
in Our Services to the several communities, and so far as there may 
be in his Province at the date of issue of these Our Instructions an 
accepted policy in this regard, he shall be guided thereby, unless he 
is fully satisfied that modification of that policy is essential in the 
interests of the communities affected or of the welfare of the public.’’ 


Regarding the Public Services, it is laid down in 
Para XI: 


‘‘ In the discharge of his special responsibility for the securing 
to members of the public services of any rights provided for them by 
or under the said Act and the safeguarding of their legitimate interests 
Our Governcr shall be careful to safeguard the members of Our 
Services not only in any rights provided for them by or under the 
said Act or any other law for the time being in force, but also against 
any action which, in bis judgment, would be inequitable.”’ 


In respect of the prevention of discriminatory 
treatment, Para XII runs: 


‘The special responsibility of Our Governor for securing in the 
sphere of executive action any of the purposes which the provisions of 
Chapter III of Part V of the said Act are designed to secure in rela- 
ticn to legislation shall be construed by him as requiring him to differ 
from his Ministers if in his individual judgment their advice would 
have effects of the kind which it is the purpose of the said Chapter 
to prevent, even though the advice so tendered to him is not in con- 
flict with any special provision of the said Act.”’ 


Regarding the protection of the rights of the 
Indian States and the dignity of the Rulers, Para XIII 
contains : 


‘* Our Governor shall construe his special responsibility for the 
. protection of the rights of any Indian State as requiring him to see 
that no action shall be taken by his Ministers, and no Bill of the Pro- 
vincial Legislature shall become law, which would imperil the econ- 
omic life of any State, or affect prejudicially any right of any State 
heretofore or hereafter recognized, whether derived from treaty, grant, 
usage, sufferance or otherwise, not being a right appertaining to a 
matter with respect to which, in virtue of the Ruler’s Instrument of 
Accession, the Federal Legislature may make laws for his State end 
his subjects; and he shall refer to Our Governor-General any 
questions which may arise as to the existence of any such right,"’ 


Powers of the Governor with reference to Law and 
Order. —Law and order is a transferred subject under the 
Act, but certain safeguards have been provided by 
vesting the Governor with special powers regarding 
crimes of violence intended to overthrow the gov- 
ernment, the sources of information regarding such 
crimes, and the making or amending of police 
rules. It is provided* that in connection with the 
proposal for making, amending or approving’ the 
making of rules, regulations or orders relating 
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to any police force, the Governor shall exercise 
his individual judgment, unless in his opinion the 
organization or the discipline of the police force is 
not touched or effected by the proposal.* The 
Governor may, if he thinks that the peace or 
tranquillity of the Province is endangered by the 
operations of any persons committing, or. conspir- 
ing, preparing or attempting to commit crimes of 
violence with the intention of overthrowing the 
government by law established, direct that certain 


-specified functions shall be discharged by him in 


his discretion, and this shall continue to be done 
to the required extent until otherwise directed by 
him. During the period such a direction is in 
operation, he may authorize an official to speak, 
and otherwise participate, except for the purposes 
of voting, in the proceedings of the Chambers of 
the Provincial Legislature, their joint sittings. and 
any committee of the Legislature of which he 
may be named amember by him. These functions 
of the Governor are to be performed by him at 
his discretion. They also do not affect in any way his 
Special Responsibility for the prevention of any grave 
menace to the peace or tranquillity of the Province or 
any part thereof.+ 

The Governor is also called upon to make rules 
for securing that no records or information in res- 
pect of crimes of violence intended to overthrow 
the government shall be disclosed or given by any 
member of any police force in the Province to 
another member of that force except acording to 
the directions of the Inspector-General of Police or 
Commissioner of Police. as the case may be, or to 
any other person except according to the directions of 
the Governor in his discretion. or by any other person 
in the service of the Crown in the Province to any 
person except in accordance with the directions of the 


- Governor in his discretion.? 


It is clear that these provisions constitute a 
serious inroad on the power and responsibility of 
the Ministers responsible to the Legislature for the 
administration of the Department of Law and 
Order, but they are intended to work as safeguards 
in the interest of peace and order and to keep 
unimpaired the authority of the Government in the 
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Provinces. The J.P.C. was not prepared to oppose the 


transfer of law and orderto an Indian Minister and 


observed : 


‘* We shall find ourselves unable to conceive a government to 
which the quality of responsibility could be attributed, if it had 
no responsibility for public order. In no other sphere has 
the word ‘responsibility’ so profound and significant a mean- 
ing, and nothing will afford Indians the opportunity of demon- 


strating more conclusively the fitness to govern themselves than their 
action in this sphere.’’* . . 


The J.P.C., however, was not unmindful of the 
risks involved in the transfer of law and order. These 
risks arise out of the inexperience of the Indian 
Ministers, and the feelings of distrust, hostility or even 
revenge towards the members of the police force, who 
in the discharge of their duties in the past might have 
been harsh towards the political party in power, in 
general, or towards the members of that party individ- 
ually. Regarding the crimes of violence, the risk arises 
out of the alleged or suspected sympathy of an Indian 
Minister towards his misguided countryman or coun: 
trymen who might be guilty of such violent crimes. 
Above all it was feared that some sort of political 
pressure might be brought against the police. With 
reference to this the J.P.C. wrote : 


‘The qualities most essential in a police force, discipline, 
impartiality, and confidence in its officers, are preciscly those’ which 


would be most quickly undermined by any suspicion of political in- 


fluence or pressure exercised from above: and it would indeed be 
disastrous if in any Province the police force, to whose constancy 
and discipline in most difficult circumstances India owes a debt not 
easily to be repaid, were to be sacrificed to the exigencies of a party 
or to appease the political supporters of a Minister. If, therefore, 
the transfer is to be made, as we think it should, it is essential that 
the force should be protected so far as possible against these risks, 


and in the following paragraphs we make recommendations designed 
to secure this protection,”’ + 


These risks are covered by the Special Respon- 
sibility of the Governor for the peace and 
tranguillity of the Province, the power to over- 
rule a Minister, the provision for the exercise 
of his individual jndyment regarding the police rules, 
the necessity of his prior sanction for legislation 
amending Police Acts, the rules in respect of preven- 
tion of the disclosure of the sources of information 
regarding crimes of violence, and the Special Res- 
ponsibility of the Governor to protect the legitimate 
rights of the Services. The J. P.C. observed in 
respect of the provisions about the rules as follows : 
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‘* Our aim is to ensure that the internal organization and discip- 
line of the police continue to be regulated by the Inspector-General, 
and to protect both him and the Ministers themselves from political 
pressure in this vital field,’'* 


The provisions regarding the sources of infor- 
mation are necessitated in the view of the J.P C., be- 
cause the work of the Special Branch that collects in- 
formation regarding terrorism necessarily involves— 


_ "the employment of confidential informants and agents, and 
it is obvious that these sources of information would at once dry up 
if their identity became known, or were liable to become known, out- 
side the particular circle of Police officers concerned.” + 


The J.P.C. justified the special powers regarding 
terrorism by stating : 


__“ Weare, indeed, particularly anxious not to absolve Indian 
Ministers. in Bengal or elsewhere from the responsibility for com- 
bating terrorism, and we think that such executive duty should be 
clearly laid upon them. But the issues at stake are so important, 
and the consequences of inaction or even of half-hearted action, for 
even a short period of time, may be so disastrous, that the Governor 
of any Province must, in our opinion. have a special power, over and 
above his Special Responsibility ‘for the prevention of any grave 
menace tc peace and tranquillity,” to take into his own hands the 
cen of this duty, even from the outset of the new Constitu- 
ion. 


_ These provisions certainly militate against the 
spirit of Provincial Autonomy and the responsibility 
of the Executive to the Legislature. Major Attlee said 
during the Debates in the Commons: 


“We believe that these crimes of violence, this terrorism and 
conspiracy, can only be dealt with by Indian ministers themselves, It 
seems to me that the responsibility should be placed on Indian minis- 
ters and on the Legislature. If it be found that the Legislature and the 
Ministers are unwilling to take the responsibility, we think it is better 
to have aclean cut and to say that the parliamentary system has 
broken down. If there be any necessity for explaining things, let the 
Governor do it himself ; let him say that things have broken down ; 
but do not try to carry on a kind of sham half-and-half parliamentary 
system.” 


Happilv the ideas that led tothe insertion of these 
provisions have improved to be baseless. Although 
many previous convicts belonging to the political 
party which wasrightly or wrongly suspected of having 
hostile feelings: towards the police and some sort of 
sympathy for at least the intentions of the terrorists, 
have become Ministers in certain Provinces, yet in 
those Provinces and other Provinces nothing of the 
kind that was feared by the members of the J.P.C. 
and others has taken place. The Ministers themselves 
have shown great keenness to preserve law and order 
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in the Provinces and have not hesitated to bring to 
book certain agitators who, in their opinion, were 
trying to disturb public peace. Even the Congress 
Ministers are as keen as others to combat violence and 
banish the spirit of terrorism from the country once 
and for all. Moreover they have shown no hostility 
towards the police force though they are trying to 
introduce a new spirit of service init. Thus no ucca- 
sion, as far as is known, has so far arisen for the 
use of these safeguards against ministerial action. 


Rules for the Conduct of Business —The Act requires 
the (Jevernor to make rules for the more con- 
venient transaction of the business of the Provincial 
Government and for the allocation among the Minis- 
ters of the business regarding which he is not requir- 
ed by the Act to actin his discretion, These rules are to 
require Ministers and Secretaries to the Government 
to transmit to the Governor all such information about 
governm 3nt business which may b3 specified in the 
rules or may be required by the Governor. These rules 
are to require in particular that a Minister shall bring to 
the notice of the Governor, and the appropriate Secre- 
tary shall bring to the notice of the Minister concerned 
and the Governor, any matter that is likely to involve 
any Special Responsibility of the Governor. These 
functions are to be performed by the Governor “ in his 
discretion after consultation with his Ministers.” 


It is provided that all executive action of the 
Provincial Government is to be expressed to be taken 
in the name of the Governor. Orders and instruments 
made and executed in his name are to be authenticat- 
ed in the specified manner according to the rales. The 
validity of such an authenticated order or instrument 
cannot be questioned on the ground that it is not an- 
order or instrument made or executed by the 
Governor.* 

Advocate-General for the Province—The Governor 
of each Province 1s required to appoint + by the exer- 
cise of his individual judgment a person pos- 
sessing the qualifications of a High Court Judge, to 
be the Advocate-General for the Province. The latter's 
duties include tendering advice to the Provincial 
Government upon legal matters on which his advice 
may be sought, and performing such other duties of a 
legal character, a3 may be assigned or referred to him 
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by the Governor. He holds office during the pleasure 
of the Governor. who also determines his remuuer- 
ation. He has the right to speak in and otherwise 
participate in the proceedings of the Provincial As- 
sembly or Council, and also in their joint-sittings, and 
any Committee of the Legislature of which he may 
be named a member, but is not entitled to vote.* 


The J.P.C. wrote regarding the functions of the 
Advocate-General : 


“In the course of our enquiry we have been impressed by the 
desirability of making available to each Provincial Government the 
services of a Law Officer of independence and standing, who would 
occupy substantially the same position as that of the Advocate- 
General at present attached to the Government of each of the 
three Presidencies of Bengal, Madras and Bombay.’ +"It is no 
part of our intention to suggest that the office of Advocate- 
General should, like that of the Law Officers, here have a political 
side to it; indeed, our main object is to secure for the Provincial 
Government legal advice from an officer, not merely well-qualified 
to tender such advice Dut entirely free from the trammels of political 
or party associations, whose salary would not be votable and who 
would retain his appointment for a recognised period of years 
Irrespective of the political fortunes of the Government or Govern- 


ments with which he may be associated during his tenure of 
office."’ f 


Governor's Secretarial Staff—Like the Governor- 
eneral, every Governor is empowered to have his 
Own secretarial staff to be appointed by him in his 
discretion. The salaries and allowances of the 
members of the staff, the office accommodation and 
other facilities can be determined by him in his 
discretion. The expenses thus incurred are to be 
charged on the revenues of the Province.§ 


The J.P.C., while recommending this proposal, wrote: 


“It is essential that the Governor should have at his disposal 
an adequate personnel and secretarial staff of his own. We think 
also that there should be at the head of the staff a capable and 
experienced officer of high starding. Such an officer would be 
a man fully conversant withthe current affairs of the Province 
and in close contact with the administration ; but we do not for a 
moment contemplate, as some of the Indian delegates seem to 
think, that he should occupy in any sense a position analogous 


to that of a Deputy Governor.” |; 
The Secretary of State said during the Devates 
that this provision secured the service as Secre- 
tary of— 
‘‘aman with considerable experience in the Presidency’ to a 
Governor fresh from Great Britain, and also ‘‘makes it possible for 
the Governor to attach to himself a subordinate secretarial staff in 
order that he may have efficient advice."’ 


Fall 
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ace persuance of the above, special secretarial staff 
for the Governor has been appointed in some. of the 
. Provinces. 


Protection for the Governor.—-It should be noted ee 
like the Governor-General and the Secretary of 
. State no process, whatsoever, can be issued from any 
court in India against the Governor of a Province, 
whether in a. personal capacity or otherwise, And, Not liable 
except with the sanction of His Majesty in Council, ‘° essed 
no proceedings whatsoever can lie in any court in 
India against any person, who has been the Governor 
of a Province, in respect of anything done or omitted 
to be done by him during his term of office in 
performance or purported performance of the duties 
attached to his office. These provisions, however, do 
not restrict the right of any person to sue the Federa- 
tion or the Province or the Secretary of State, as the 
case may be, under the other provisions of the Act.* 


Instrument of Instructions.—The Governor is ex- 
pected to act according to the instructions issued to 
him in the Instrument of Instructions for which 
provision has been made in the Act.t According to 
this, the Secretary of State must lay before Parliament 
the draft of any Instructions (including any Instrac- 
tions amending or revoking Instructions previously 
issued) which it is proposed to recommend to His 
Majesty to issue to the Governor of a Province. No 
further action can be taken about it except in pur- 
suance of an address presented to His Majesty by 
both Houses of Parliament requesting for the Instru- 
ment to be issued No judicial notice, however, can 
de taken of the Instrument of Instructions and the ,, ‘adicial 
validity of any action of the Governor cannot be are ds 
questioned on the ground that it was not in 
oo with the Instrument of Instructions issued 
to Dim. 

The significance of the Instrument of Instructions 
has already been noticed in connection with the Ins- 
trument of Instructions to the Governor-General. 
Onder this Instrument, the Governor is given 
Instructions as to how he has to perform duties of 
his office. It includes duties which could not be en- 
joined on the Governor by the Act itself. ‘These 
duties in this case include ‘the -maintenance of ‘the 
standard of good. administration, encouragement of 
religious toleration, co-operation and goodwill among 


Procedure 


Significance 








Sammary 


Special Pro- 
vision regar- 


ding Berar — 


Tribal Areas 


The Finance. 
Minister 


Irrigation 


._ the Province in view of the power.o 


Parpose and 
Importance 


154 THE NEW. CONSTITUTION OF [NDIA 


all classes. and creeds, promotion of moral, sovigl,. and 
economic welfare and attempting to fitiail classes of the 
population to take theirdue ‘share in'the publld \Bfe 


and government, of the Province. The Govertior* is: 
instructed as’ to how he-is to sélect his Ministers and 
exercise his authority in relation to them: and regard- 
ing his Special Responsibilities, He is‘ further enjoin-- 
éd to safeguard the legitimate interests of.the minori-- 
ties, and the legitimate: interests: of the Services, ‘to: 
prevent measures which: ‘would. discriminate; though: 
not discriminatory in-form, and to --avoid interference: 
with the rights of the States. The Instrument: of Ins- 
tructions to the Governor of the Central Provinces and 
Berar includes ‘an instruction calling upon him to: see 
that a reasonable share of revenue is expended in ‘or 
for the benefit of: Berar. He can also secure advice 
of a body of experienced and unbiased persons whom - 
he may appoint for the purpose of recommending. 
changes in thé policy regarding Berar. He-is also 


. directed to-have.due regard in the administration of’ 


Berar to the commercial and economic interests of the- 
State of Hyderabad. The Governor of. the North-. 
West Frontier-Province is instructed to have regard 
to the due discharge of his functions as Agent to the 
Governor-General in respect of the Tribal Areas, More- 
ower the Governor has to ensure thatthe Finance: 
Minister is consulted. upon any proposal by any: 
other Minister which affects the, finances of the Pro-. 
vince. The Governor is also to- keep, the Governor- 
General informed of matters ae Irrigation in 

the Secretary’ of 
State. to appoint officers for securing effisiency | in. 
PESHOR: 


~The Instrument of Instructions is generally a 
prerogative document, Perhaps it remains so in the 
case of India as well, but it isto be issued with the 
approval and sanction of Parliament. It isan impor- 
tant document.,whigh embodies the spirit in which 
the provisions of the Government of india Act 1935 
should be interpreted and acted upon. In the words 
of Mr. Joshi, “ they are intended. to breath life into 


the , dry bones ofa legislative enactment, The 


Instruments, in other words, furnish lubrication for 
the constitutional. machinery.”* . 


‘a 
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Superintendence of the.  Governor-General—The 
Governor is constitutionally responsible to his Ministers 
only in a sphere which is not subject to his individual 
judgment or to his discretion. In respect of the matters 
subject to his individual judgment, he can ignore the 
advice of his Ministers, while in the case of the 
matters subject to his discretion, he may not even 
‘consult them. He is, however, not: irresponsible in: the 
sphere outside the scope of ministerial advice.- Accord- 
ing to the provisions of the Act, in this sphere the 
Governor is under the general control of the 
Governor-General, and has to obey directions that 
‘might be given to him by the latter in his discre- 
tion. The validity, however, of anything done by the 
Governor cannot be questioned on the ground that 
it is not done in accordance with the directions . given 
“to him by the Governor-General. The latter is also 
required to satisfy himself before issuing any 
‘directions that they do not require the Govenor to 
act in any manner inconsistent with the Instrument 
of Instructions issued to him by His Majesty.* 

The White Paper proposed : 

‘‘ In so far as the Governor-General or a Governor is not ad- 
vised by Ministers, the general requirements of constitutional theory 
necessitate that he should be responsible to His Majesty's Govern- 
ment and Parliament for any action he may take and that the Consti- 
tution should make this position clear. In the case of a Governor, the 


‘chain of responsibility must necessarily include the Governor- 
General.’’ 


The chain of responsibility in the sphere not 
subject’ to ministerial responsibility is the Governor 
whv is responsible to the Governor-General, who 
. in his turn is responsible to the Secretary of State, 
. who is responsible to Parliament. 

The Powers of the Governor—It should now be 
possible to take a general view of the powers of 
. the Governor. It is clear that besides acting as a 

constitutional head of the Provincial Administration, 
he 1s to discharge certain fuuctions in his discretion 
and some others by the exercise of his in- 
dividual judgment. He is authorised to act 
in his discretion in the wurdermentioned cases. 
He may choose, summon or dismiss his Ministers, 
determine their salaries until they are fixed by the 
Act of the Legislature, and may preside at their meet- 
ings. He can also decide any question whether it is 
subject to his discretion or to his individual judgment. 


a 
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In order to combat crimes of violence intended to 
overthrow the government, he may direct that some 
of his specified functions shall be exercised by him 


in his discreuon. In such a case he can also appoint 


an official to speak in and otherwise take part in the 
proceedings of the Legislature, except enjoying the 
right to vute. He can also make rules to prevent in- 
formation regarding violent crimes being communi- 
cated by any member cf the Provincial Police Force 
to any other member of that Force except in 
accordance with the directions of the Inspector General 
of Police or the Commissioner of Police, or to any 
other person except in accordance with his directions, 
or by any other person in the service of the Crown to 
any person except in accordance with his direc- 
tious. The making of the rules for the convenient 
transaction of the business of the Provincial Govern- 
ment is also subject to his discretion. 

Regarding the Legislature, he enjoys the following 
discretionary powers: summoning or proroguing the 
Legislative Assembly ; addressing the Legislative As- 
sembly or the Council and to require the attendance of 
the members there; sending of messages to the Cham- 
ber or Chambers regarding a Bill pending betore them; 
removing certain disqualifications regarding elections 
to the Legislature; summoning the joint session of the 
Chambers ; to assent or refuse to assent to a Bill or to 
reserve it for the consideration of the Governor-Gene- 
ral; or to return the Bill for the re-consideration of 
the Legislature; to decide whether any expenditure is 
charged or not charged on the revenues of the Pro- 
vince; to make rules after consultation with the 
Speaker or the President, as the case may be, for regu- 
lating the procedure and the conduct of business in 
the Chambers of the Legislature; to secure the 
completion of the financial business of his Govern- 
ment in the Legislature in time; to prohibit 
the discussion or the asking of questions on matters 
connected with Indian States subject to his satis- 
faction that the matter affects the Provincial 
Government or a British subject; to secure the 
prohibition of discussion or asking of questions re- 
garding matters relating to foreign aftairs; the dis 
cussion of the conduct of the Ruler of any Indian 
State or the member of the ruling family; to direct 
that a Bill shall not be proceeded with which would 
affect the discharge of his Special Responsibility in 
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regard to the prevention of any grave menace to the 
peace or tanquillity of the Province: to promulgate 
Ordinances and to enact Governor’s Acts under certain 
circumstances; administering the wholly . Excluded 
Areas inthe Province ; to assume charge of the Admin- 
istration in the event of a constituttonal breakdown ; 

carrying out the directions of the Governor General in 
relation to defence, external affairs, or ecclesiastical 
affairs, the appointment of the Chairman and other 
-members of the Provincial Public Service Commission ; 
granting of permission for civil ard criminal proceed- 
ings to be instituted against a servant of the Crown 
in respevt of any act done in official capacity etc., ete. 


Besides, the Governor can exercise his arn aus 
judgment regarding the following :— 


(a) The discharge of Special Responsibilities 
which include the prevention of any grave menace to 
the peace or tranquillity of the Province, safe-guard- 
ing the legitimate interests of the minorities, protec- 
tion of the legitimate interests of the members of the 
Public Services and their dependents, the prevention 
in the sphere of administration of any discrimi- 
natory actinn against persons domiciled in the United 
Kingdom, and against British companies, the 
securing of the peace and good government of partially 
Excluded Areas, the protection of the rights of Indian 
States and of the dignity of the Rulers of the States, and 
the securing of the execution of orders lawfully issued 
to him by the Governor-General in his discretion, the 
securing by the Governor of the Central Provinces and 
Berar of a due share of expenditure for Berar, the 
securing of proper administration of the Sukkur 
Barrage by the Governor of Sind, and the performance 
of agency functions regarding Tribal Areas by the 
Governor of the North-West Frontier Province. 


(6) The appointment, salary and dismissal of the 
Provincial Advocate-General; the amending of 
Police Rules; certain matters regarding the members 
of the Services, recruited and controlled by the 
Secretary of State for India, declaring that the Ruler 
of any subject of a specified Indian State, or any 
native of a specified Tribal Area, or territory adjacent 
to India shall be eligible to hold any civil offica 
in India; regarding the exercise of the executive 
authority of the Province in respect of deroga- 
tion from or any grant or confirmation of title of or-to 
land or any right or privilege in respect of land 
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‘or land revenue being a grant or confirmation made 
before first January, 1870, or made after that date for 
services rendered. etc. etc. 


" ‘Importance of the Office of the Governor.—Under 
‘the scheme-of the Act, the office of the Governor is 
very important. lt seems that the intention of the 
‘framers of the Act was to act on the principle of 
executive independence, so that vast powers have 
‘been vested in him. It is clear, as far as the Act goes, 
“that he controls the strings of Provincial Administra- 
tion in his hands, as he possesses powers in the executive, 
legislative, and financial spheres. His special powers 


- areiniended to make him independent of his Ministers, 


If these powers were to be exercised according to the 


. Jetter«f the law, the Provincial Autonomy and the 
. Responsibla Government in the Provinces will be no 
better than a farce. Happily, however, the short 
_ experience of the working of the scheme of Provin- 
- cial Autonomy has dispelled this fear, because the 
. Governors are acting more or lers on a sort of under- 
_ standing with ‘the Ministers position which allows 


scope to the latter to take action on their own res- 
ponsibility in almost whole of the administrative sphere. 


~ Comparison and Contrast between the Positions of 


' the Governor and the Govornor-General—The position 


of the Governor in the provincial sphere and that of 
the Governor-General in the federal sphere are anal- 
ogots in certain respects but differ in others. Both 
of them. possess certain special powers intended to 
achieve similar purposes, such as the maintenance of 
the peace and tranquility in their respective spheres 
and the prevention of discrimination, etc.; but there 
is no Reserved Department in the Provinces as is the 
case at the centre, except the functions regar- 
ding Excluded Areas. Mureover the Governor of a 
Province has no Special Kespousibility tor the tinancial 
stability of the Province. As a result of this the 
(Jovernor has to be guided by ministerial] advice in a 
far larger sphere than the Governor-General in the 
federal sphére. Asa result of the understanding al- 
ready referred to, the Governor has become in actual 
effect a purely constitutional Governor. ‘I'hus the above 


comparison between the position of the Governor and 
_ the Governor-General is true only if the provisions of 
‘the Act are strictly interpreted. 


APPENDIX 'V = Ss 
DRAFT INSTRUMENT OF INSTRUCTIONS TO 
THE GOVERNORS 


WHEREAS by Letters Patent bearing even date We have made 
effectual and permanert provision for the office of Governor of - 


AND WHEREAS by those Letters Patent and by the Act of Parli- 
ment passed on (2nd August 1935) and entitled the Government of 
India Act, 1935 (hereinafter called ‘“‘ the said Act’), cestain powers, 
functions and authority for the Government of the Province of 
are declared to be vested in the Governor as our Representative - 


AND WHEREAS without prejudice to the provision im the said Act 
that in certain regards therein specified the Governor shal! act accord- 
‘ing to instructions received from time to time from Our Governor- 
General, and to the duty of Our Governor to giva effect to instructions 
so received, We are minded to make general provision regarding the 
due manner in which Our said Governor shall execute all things 
which, according to the said Act and the said Letters Patent, belong 
to his Office, and to the trust which we have reposed in him : 


AND WHEREAS by the said Act is provided that the draft of any 
such instructions to be issued to a Governor shall be laid by our Sec- 
retary of State before both Houses of Parliament : 


AND WHEREAS both Houses of Parliament, having considered 
the draft laid hefore them accordingly, have presented to us an Add- 
ress praying that Instructions may be issued to Our Governor of 
in the form which hereinafter follows : . 


NOW THEREFORE We do by these Our Instructions under Our 
. Sign Manual and Signet declare Our pleasure to be as follows : 


A-—Introductory 


I. Under these Our Instructions, unless the context otherwise 
require, the term ‘‘ Governor ’’ shall include every person for the 
time being administering the Office of Governor according to the 
provisions of our Letters Patent constituting the said Office. 


II. Our Governor for the time being shall, with all due sol- 
emnity, cause Our Comission under Our Sign Manual appointiag him 
to be read and published in the presence of the Chief Justice for the 


time being, or, in his absence, other Judge, of the High Court of the 
Province. 


Tlf. Our said Governor shall take the oath of allegiance and 
the oath for the due execution of the Office of Our Governor of p 
and for the due and impartial administration of justice in the form 
hereto appended, which oaths the Chief Justice for the time being, or 
in his absence any Judge, of the High Court shall, and he is hereby 
required to, tender and administer unto him. | 


IV. And we do authorise and require Our Governor, by himself 
or by any other person to be authorised by himin that behalf, to 
administer to every person appointed by him to hold office as a mem- 
ber of the Council of Ministers the oaths of office and of secrecy hereto 


appended, | ee 


0 THE NEW C NSTITUTION OF INDIA 


V. AND WE da further direct that every person who under these 
Tnstructions shal] be required to take an oath may make an affirmation 
in place of an oath if he has .any oadjection to making an oath. 


VI. -AND WHEREAS great prejudice may happen to our service 
by the absence of Our Governor, he sha]! not quit Indid during ‘his term 
of office without having first obtained Jeave from us under Our Sign 
Manual or through one of Our Principal Secretaries of State. 


B—In Regrard to the Executive Authority of the Province 


VII. Our Governor shall do all that’ in h:m ies 
to maintain standards of good administration ; to encourage relizious 
toleration, co-operation and goodwill among all classes and creeds ; and 
to promote all measures making for moral, social and economic welfare, 
and tending to fit all classes of the population to take their due share 
in the public life and Government of the Province. 

VIII. In making appointments to his Council of Ministers. Our 
Governor shall use his best endeavours to select his Ministers in the 
following manner, that is to say, in consultation with the person who, 
in his judgment, is likely to command a stable majecrity in the Legis- 
lature, to appoint those persons (including so far as practicable 
members of important minority communities) who will best be in a 
position collectively to command the confidence of the Legislature. 
But, in so acting, he shall bear constantly in mind the need for foster- 
ing a sense of joint responsibility among his Ministers. 


IX. Inall matters within the scope of the executive authority 
of the Provinces, save in relation to functions which he is required by 
the said Act to exercise in His discretion, Our Governor shal] in the 
exercise of the powers conferred upon him be guided by the advice of 
his Ministers, unless in his opinion so to be guided would be inconsis- 
tent with the fulfilment of any of the special responsibilities which are 
by the said Act committed to him, or with the proper discharge of any 
of the functions which he is otherwise by the said Act required to 
exercise on his individual judgment ; in any of which cases Our 
Governor shall, notwithstanding his Ministers’ advice, act in exercise 
of the powers by the said Act conferred upon him in such manner as 
to his individual judgment seems requisite for the due discharge 
of the responsibilites and functions aforesaid. But he shall be studi- 
ous so to exercise his powers as not to enable his Ministers to rely upon 
his special responsibilites in order to relieve themselves of responsi- 
bilites which are properly their own. 


xX. Our Governor shall interpret his special responsibility for 
the safeguarding of the legitimate interests of minorities as requiring 
him to secure. in general, that those racial or religious communities 
for the members of which special representation is accorded in the 
Legislature, and those classes of the people committed to his charge 
who, whether ‘on account of the smallness of their number or their 
lack of educational or material advantages or from any other cause 
cannot as yet fully rely for their welfare upon joint political action in 
the Legislature, shall not suffer, or have reasonable cause to fear, neg- 
lect or oppression. But he shal! not regard as entitled to his protection 
any body of persons by reason only that they share a view on a parti- 
cular question which has not found favour with the majority. 


Further, Our Governor shall interpret the said special responsi- 
bility as requiring him tosecure a due proportion of appointments in 
Our Service to the communities, and, so far as there may bein the 
Province at the date of the issue of these Our Instructions an accepted 
policy in this regard, he shall be guided thereby, unless he is fully sat 
isfied that modification of the policv is essential in the interests of the 
communities affected or of the welfare of the public. | 
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- KI. In the discharge of his special responsibility for the secur- 
ing to members of the public services of any rights provided for them 
by or under the said Act and the safeguarding of their legitimate in- 
terests, Our Governor shall be careful to safeguard the members of Our 
Services not only in any rights provided for them or any other law for 
the time being in force, but also against any action which,in his 
judgment, would be inequitable. 


XIT, The special responsibility of Our Governor for securing 
inthe spheres of executive action any of the purposes which the 
provisions of Chapter III of Part V of thesaid Act are designed 
to secure in relation to legislation shall be construed by him as 
requiring him to differ from his Ministers if in his individual] judg~« 
ment their advice would have effects of the kind which it is the 
purpose of the said Chapter to prevent, even though the advice so 
irre to him is not in conflict with any specific provision of the 
8ai ct. 


XIII. Our Governor shall construe his special responsibility 
for the protection of the rights of any Indian State as requiring 
him to see that no action shall be taken by his Ministers, and no 
Bill of the Provincial Legislature shall become law, which would 
imperil the economic life of any State, or affect prejudicially any 
right of any State heretofore or hereafter recognized, whether 
derived from treaty, grant, usage, sufferance or otherwise, not being 
a right appertaining to a matter with respect to which, in virtue of 
the Ruler’s Instrnment of Accession, the Federal Legislature may 
make laws for his State and his subjects: and he shall refer 
to Our Governor-General any questions which may arise as_ to 
the existence of any such right. 

XIV. If an agreement is made* with His Exalted Highness 
the Nizam of Hyderabad as contemplated in Part III of the said 
Act Our Governor shall interpret his special responsibility for the 
safeguarding of the rights of any Indian State as also requiring 
him in the administration of Berar to have due regard to the 
commercial and economic interests of the State of Hyderabad. 


Further, if our Governor is at any time of opinion that 
policy hitherto in force affords to him no satisfactory guidance in 
the interpretation of his Special Responsibility for securing that a 
reasonable share of the revenues of his Province is expended in 
or for the benefit of Berar, he shall, if he deems it expedient, 
fortify himself with advice from a body of experienced and unbias- 
ed persons whom he may appoint for the purpose of recommending 
what changes in policy would be suitable and equitable. 


XV. In the framing of rules for the regulation of the busi- 
ness of Provincial Government, Our Governor shall ensure that 
amongst other provisions for the effective discharge of the busi- 
ness, due provision is made that the Minister in charge of the 
Finance Department shall be consulted upon any proposal by any 
other Minister which affects the finances of the Province: and 
further that no reappropriation within a Grant shall be made by any 
Department otherwise than after consultation with the Finance 
Minister; and that in any case in which the Finance Minister 
does not concur in any such proposal the matter shall be brought 
for decision before the Council of Ministers, 
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XVI. Having regard to the powers conferred by the said Act 
upon Our Secretary of State to appoint persons to Our service if, 
4a his opinion, circumstances arise which render it necessary for 
him so to doin order to secure efficiency in irrigation, Our Governor 
‘shall make ithis care to see that he is kept constantly supplied with 
information as to the conduct of irrigation in his Province in order 
that he may, if need be, place this information at the disposal of Our 
Governor-General. 


XVII, Our Governor shall bear constantly in mind the danger 
to India as a whole of any failure to maintain peace and security on 
the North-West Frontier. He shall, therefore, in the exercise of the 
‘executive authority of the Province, constantly have regard to the 
‘due discharge of his functions as Agent to Onur Governor-General in 
respect of the tribal areas situate between the frontiers of India and 
-the North-West Frantier Province ; and he shall not hesitate to 
exercise his special responsibility for securing that the due 
discharge of his functions in respect of such tribal areas is not pre- 
judiced or impeded by any course of action taken with respect to any 
other matter. 


C. Matters Affecting the Legislature 


XVIII. Our Governor shall not assent in Our name to but 
shall reserve for the consideration of Our Governor-General, any Bill 
of any of the classes herein specified, that is to say :— 


(2) any Bill the provisions of which would repeal or be re- 
pugnant to the provisions of any Act of Parliament extend- 
ing to British India ; 


(b) any Bill which in his opinion would, if it became law, so 
derogate from the powers of. the High Court as to endanger 
the position which that Court is by the said Act designed 
to fill ; 


(c) any Bill which would alter the character of the Permanent 
Settlement ; 


‘(d) any Bill regarding which he feels doubt whether it does, or 
does not, offend against the purposes of Chapter III of 
Part V of the said Act. 


XIX. If an agreement is made with His Exalted Highness the 
Nizam of Hyderabad as aforesaid, Our Governor in notifying his 
‘assent in Our name to any enactment of the Provincial Legislature 
shall declare that his assent has been given in virtue of the provis- 
ions of Part III of the said Act andin pursuance of the agreement 
between Us and His Exalted Highness the Nizam. 


" ¥X. “It is Our will that the power vested by the said Act in 
Our Governor to stay proceedings upon a Bill inthe Provincial 
Legislature in the discharge of his Special Responsibility for the pre- 
vention of grave menace to peace and tranquillity shall not be 
exercised unless, in his judgment, the public discussion of the Bill 
would itself endanger peace and tranquillity. 


XXI. It is Our will and pleasure that the seatsin the Legisla- 
tive Council to be filled by the nomination of Our Governor shall be 
so apportioned as in general to redress, so far as may be, inequalities 
of representation which may have resulted from election, and in 
particular to secure representatian for women-and the Scheduled 
Castes in that Chamber, 
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Constitution of the Provincial Legislatures.— 
The Provincial Legislatures consist of His Majesty 
represented by the Provincial Governers and one 
or two Chambers in different Provinces. There 
are two Chambers in the Provinces of Madras, Bom- 
bay, Bengal, the United Provinces, Bihar and Assam, 
The other Provinces, the Punjab, the Central Pro- 
vinces and Berar, North-West Frontier Province, 
Orissa, and Sind have one Chamber each. Where there 
are two Chambers of the Provincial Legislature, the 
upper house is known as the Legislative Council, and 
the lower house as the Legislative Assembly. In the 
case of the Provinces where there is only one Cham- 
ber, it is known as the Legislative Assembly.* 


Under the Government of India Act, 1935, a 
bicameral system of legislature has been introduced for 
the first time in the Provinces. This has been done as 
a result of the recommendation of the Joint Parlia- 
mentary Committee. The White Paper proposed 
second Chambers for Bengal, United Provinces, and 
Bihar only. The J.P.C. recommended second 
Chambers for Bombay and Madras, while the Parlia- 
ment proposed one for Assam. The question of in- 
troducing the system of bicameral legislature was exa- 
mined by the Montford Committee, but was not recom- 
mended as it was thoughtto be inexpedient and 
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unnecessary. The Simon Commission was not unanim- 
ous on the point. The Lothian Committee considered 
the matter and came to the same general conclusion 
as the Statutory Commission. Explaining the reason 
why two Chambers were establised in certain Provin- 
ces while in others this was not done, Mr. Butler said 
in Parliamentary Debates : 


‘' In all the five cases we have a substantial recommendation 
from the Provinces that there should be a second Chamber. The 
Joint Select Committee, when they reviewed this matter in detail, 
decided that it was in the interests of these Provinces or Presidencies 
that there should be second Chambers. When I come to the case of 
the Punjab, for example, it may help to explain why there is a 
difference between the Provinces. The suggesstion for a second 
Chamber in the Punjab was rejected without a division by the local 
legislature in 1922. Throughout the discussions upon second Cham- 
bers, there has been very marked opposition to the establishment of a 
second Chamber in the Punjab and we have not desired to press it 
absolutely against the expressed wish of the Province. With regard 
to the other Provinces—Assam, the Central Provinces and Sind— 
the main argument against the establishment of a second Chamber 
has been the difficulty of finding personnel to man two Chambers of 
the legislature satisfactorily, the difficulty of expense and the feeling 
that in these Provinces, which are rather smaller than the other 
Provinces, it may not be necessary to the same extent to have two 
Chambers of the legislature. Those are the reasons why partly 
through the history of the case, partly through the needs of the 
particular Provinces and partly from the size of certain Provinces 
and the personnel, we have decided to insert in the Bill the Provinces 
of Madras, Bombay, Bengal, the United Provinces and Bihar.'’* 


Thus the only arguments that have been given 
in favour of this system are that there is material for 
manning the two Chambers, and that there are existing 
special conditions m these Provinces which necessitate 
the establishment of bicameral legislature in them. 


These arguments are clearly not very convincing, 
and progressive Indian opinion has throughout beeu 
against the introduction of the system. It regards it 
as a retrograde step and calculated to workas a break 
on progressive social, economic and political legislation 
in the Provinces. It is considered to be an impedi- 
ment in the working of democracy in the Provinces. 


Although Lord Halifax denied in the Parliamentary 
‘Debates that this step was being taken to entrench 


privilege or afford merely one more tiresome check 
upon the opportunities in India to adopt a progressive 
policy, yetin tbiscountry nothing better 1s thought of 
it. It has been freely suggested that second Chambers 


[ee a 


* Par, Deb. Vol. 299, Cols, 1054-5. 
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have been established for safe-guarding the large zam- 
indari and other vested interests in certain Provinces. 
Some even suspect, rightly or wrongly, that the se- 
cond Chambers have been established in the Provinces, 
where it was expected that there would be Congress 
majorities in the Assemblies. Sir Tej Bahadur Sapru in 
his Memorandum tried to bring home to the members 
of the J P.C. the arguments against the establish- 
ment of the second Chambers in the Provinces. Even 
in Parliament some members opposed this move. 
Lord Strabolgi, for instance, submitted that India need- 
ed bold policies rather than cautious policies resulting 
from the checks and safeguards. He said: 


‘The out-of-date system of land tenure, the poverty, tke terrible 
poverty of the masses on the land and the industrialized cities, some 
of the caste customs, which literally check ordinary material pro- 
gress—these things need abolishing, and abolishing quickly, and 
radically, and bodily, and the last things which I submit, you 
wantin India are constitutional checks and additional means of pre- 
venting the rapid re-organization and re-planning of tke whole 
economic system in India.’’* 


There is no denying the fact that the Legislative 
Councils in the Provinces are a concession, as Doctor 
Keith puts it, to conservative feeling in India and 
the United Kingdom. 


* 


So far no serious conflict between the Councils 
and the Assemblies in the Provinces has occurred, 
though the former differ in the elements composing 
them from those composing the latter. The Assemblies, 
generally speaking, are more progressive than the 
Councils and, therefore, there is a marked difference of 
out-look between the two bodies. In the Provinces 
where there are Congress Ministries, the Assemblies, 
generally speaking, are dominated by the Congress 
majorities, while the Councils are dominated by non- 
Congress elements. Thus there is always a great Jikeli- 
hood of a serious conflict of opinion between the two 
Houses. So far this, perhaps, has not occurred because 
in most cases, the Congress can claim a clear majority 
in the joint sittings of both the Houses. Buta con- 
flict has recently arose, even in spite of this, between 
the two Houses in the United Provinces over the 
Court Fees Amendment Act. 


% Debates, House of Lords, 


‘Bafeguard- 
ing vested 
interests 


Sir T. B, 
Sapru’s 
Memoran- 
dum 


Lord Stra- 
bolgi's criti- 
cism 


Dr. Keith's 
view 


The actual 
working of 
the bicame- 
ral system 


Composition 
of the 
Panjab 
Legsilative 
Assembly 


The Delimit- 


ation of Con-. 


stituencies' 
Committee 


168 THE NEW CONSTITUTION OF INDIA 


practically donble the number reserved for them 
under the Communal Award ; 


8 The Muhammadan ; 

4. The European ; 

5. The Anglo-Indian ; 

6. The Indian Christian ; 


7. The Sikh (in the Punjab and in the North- 
West Frontier Province) ; 


8, Commerce, Industry, Mining and Planting 
interests— British and Indian. 


9, The Land-holders ; 

10. The Labour ; 

J11. The Universities ; 

12, Backward Areas and Tribes ; 
13. The Women—General ; 

14. The Women—Sikh ; 

15. The Women—Muhammadan ; 
16. The Women—Anglo-Indian ; 
17, The Women— Indian Christian. 


The details of the seats allotted to the various 
communities and interests are to be found in the 
table of seats appended to the Fifth Schedule to the 
Act. Inthe Punjab, the Legislative Assembly con- 
sists of 175 members, composed of 42 (teneral Seats 
including 8 Seats reserved for the Scheduled Castes, 
31 Sikh Seats; 841 Muhammadan Seats, 1 Anglo- 
Indian Seat; 1 European Seat; 2 Indian Christian 
Seats; 1Seat reserved for the representative of 
Commerce and Industry; 5 Landholders’ Seats, 1 
University Seat ; 3 Labour Seats; 1 General Seat for 
Women ; ! Sikh Seat for Women; and 2 Muhamma- 
dan Seats for Women. 


Powers are granted under the Act to His Majesty 
in Council to make provisions from time to time 
regarding franchise and election. With that viewa 
Delimitation of Constituencies Committee, with Sir 
Laury Hamond as Chairman and Sir M. Venkatasubba 
Rao and Mr. Justice Din Muhammad as members, 
was appointed for the purpose of delimiting constitu- 
encies for Provincia] Assemblies, As a result of the 


THE PROVINCIAL LEGISLATURE 


recommendations of this Committee, the Provinces 
are divided in Territorial Constituencies, The latter 
are sub-divided into “Rural” and “Urban,” except for 
the Specia] Seats. The system of separate communal 
electorates is retained, All members of the Assemblies 
are to be elected, there being no provision for 
any nomination for any seat, Unlike a Legislative 
Council, the life of a Provincial Lagislative Assembly 
is limited to five years unless it is sooner dissolved, 


The Franchise Qualifications—The members of the 
Provincial Legislatures are to be elected as a result of 
a fairly broad franchise. Before the enforcement o 
this Act, the Provincial electorate numbered 7,000,000 
men and women or about three percent of the populat- 
ion of British India. The Simon Commission recom- 
mended that the franchise should be extended so as to 
enfranchise about ten percent of the total population. 
The First Round Table Conference suggested that it 
should be extended to include 25 percent of the total 
population. The Lothian Franchise Committee made 
recommendations regarding franchise which resulted 
in enfranchising of about 14 percent of the total popu- 
lation of British India, It was estimated that the pro- 
posals put forward in the White Paper which. have 
been adopted with certain modifications of minor 
importance were calculated to create a male electorate 
between 28 and 29 million and a female electorate of 
Over six million, as compared with seven million male 
and three hundred and fifteen thousand female electo- 
rate which existed before these proposals. The basis 
of the franchise is essentially a property qualification, 
including the payment of land revenue, or the payment 
of rent in towns, or tenancy, or payment of income tax. 
Besides these there are certain educational qualifications 
and some special qualifications designed to secure an 
adequate representation of women and to give the 
right to vote to about 10 percent of the Depressed 
Classes or the Scheduled Castes. Special electorates 
have been provided for labour, commerce and landlord 
seats. Retired, pensioned, and discharged wmilitary 
officers, non-commissioned officers and men belonging 
to His Majesty’s Regular Forces have also been given 
the right to vote. According to the J. P.C.: 

** The individual qualifications vary according to the circum- 


stances of the different Provinces, but the general effect of the pro- 
posals is to enfranchise approximately the same classes and catagories 


ef the population in all Provinces alike.’’+ The Committee further 


* Bec, 61 (2). + Para 25. - 
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noted that ‘' the proposals, taken as a whole are calculated to produce 
hn ‘electorete representative of the general mass of the population and 
one which will not deprive any important section of the community 
of the means of giving expression of its opinions and desires! The 
proposals will in the case of most Provinces redress the balance bet- 
ween town and country, which is at the present time too heavily 
weighted in favour of urban areas; they will secure a representation 
for women, for the Depressed Classes, for industrial labour, and for 
special interests ; and they will enfranchise the great bulk of the 
small land-holders, of the smal! cultivators, of the urban rate-payers, 
as well as a substantial section of the poor classes.’’* 


General Qualifications regarding Franchise —A 
person is not qualified to be chosen a member of a 
Provincial [egislature unless he isa British subject or 
the Ruler or a subject of an Indian State, which has 
acceded to the Federation, or a subject of any’ pres- 
cribed Indian State ; or is in the case of a seat in a 


‘Legislative Assembly, not less than’ 25 years of age, 


and in the case of a seat in the Legislative Council 
not less than 30 years of age. No person is entitled 
0 be included in the electoral roll or to vote in any 
slection in any territorial constituency, if he is of un- 
iound mind and has been so declared by a competent 
court. 


- No person can be included in the electoral roll 
for a Sikh constituency, a Muhammadan constituency, 
and an Anglo-Indian constituéney, a European constitu- 
ency, or an Indian Christian constituency unless he is 
a Sikh, a Muhammadan, an Anglo-Indian, a 
European or an Indian Christian respectively. No 
person who is entitled to be included in the 
electoral roll for any of the abovementioned consti- 
tuencies in any Province can be included in the elec- 
toral roll for a General constituency in that Province, 
This does 


Assam and Orissa. It is generally provided regarding 


-the enfranchisement of women in respect of the quali- 


fications of their husbands, that 2 woman who, at the 
death of her husband, is included in an electoral roll 


‘for a territorial constituency by virtue of his quali- 


fications shall continue to be on the roll for that cons- 
tituency unless she remarries or becomes disqualified 
under the provisions of the Sixth Schedule to the Act. 
But not more than one woman shall at any one time 
appear in the electoral rolls for the territorial. consti 
tuencies in a Province in respect of the qualifications 
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of any particular man. If any woman so ehtitled 
changes her place of residence, she may be transfer- 
red to the roll of such other constituency which may 
be appropriate. Special provision is made for election 
of the representatives of the Scheduled Qastes as a 
result of the Poona Pact. A number of seats has been 
reserved for them.from among the General Seats. 
‘These are be filled up by an unusual form. of 
double election. 


“ All members of the Depressed Classes who are registered on 
the general electoral roll of certain constituencies will elect a panel of 
four candidates belonging to their own body, and the four persons 
who received the highest number of votes in the primary election will 
be the only candidates for election to the reserved seat; but the 
candidate finally elected to the reserved seat will: be elected by the 
General electorate, that isto say, by caste Hindus and by members 
of the Depressed Classes alike.'’ 

In order to avoid doubt regarding this election, 
itis declared in the Government of India (Provin- 
cial Legislative Assemblies) Orders, 1936, that the 
primary election held for the purpose of electing 
candidates for a seat reserved for the members of the 
Scheduled Castes may be proceeded with even if 
there are less than four candidates at the primary 
election and that the remainder of the election may 
be proceeded with if on account of any reason there 
are less than four duly elected a Caste candi- 
dates for the seat. 


General Disqualifications. —A person is consid- 
ered to be disqualified for being chosen as a mem- 
ber ‘of any Chamber of a Provincial Legis- 
lature*— 


(a) if he holds any office of profit under the Crown 
in India, other than an office declared by an Act 


of the Provincial Legislature not to. disqualify its ~° 


“holder. (It’is provided ‘in the Act that a person 

shall not be deemed to hold an office of profit under 
‘the Crown in India-by reason of his being a Federal 
‘or a Provincial Minister) ; 


(b) if he is of unsound mind . and has been 80 
declared by a competent court ; 


(c) if he.is an un-discharged insolvent ; 


(a) if he has been convicted or has been found 
guilty of any offence or corrupt: or aa es pene 


- 
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relating to elections, which has been declared to be 
an offence or practice entailing disqualification for 
“membership of the Legislature by an Order in 
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Council or by a Provincial Act, unless such period 
has elapséd as has been specified in that Order 
or Act; 

(e) if he has been convicted for any other offence, 
by acourt in British India or in a Federated State 
and sentenced to transportation or imprisonment for 


: not less than two years, unless a period: of five years 


or such less period as the Governor may allow in any 
particular case in his discretion, has passed since 
his release ; 


(f) if having been ncminated as a candidate for 
the Federal or any Provincia: Legislature or having 
acted as an election agent of any candidate, he 
has failed to lodge a return of election expenses 


“in the prescribed manner and within the fixed time, 


unless five years. have elapsed from the date for 
filing these returns or the Governor at his discre- 
tion has removed the disqualification. The disquali- 
fication under thiy provision does not take effect 
until the expiration of one month from the date 
for filing the returns or such longer period as may be 
allowed by the Governor in his discretion in any par- 


ticular case; or 


(g) if he is serving a sentence of transportation or 
of imprisonment for a criminal offence. 


It is also provided that if a person not qualified 
for membership sits or votes as a member in a 
Chamber of the Provincial Legislature, he shall be 
liable to a penalty of five hundred rupees in respect 
of each day on which he sits or votes in the House. 
This penalty will be recovered as a debt due to the 
Province.” 


Franchise. Qualifications for the Punjab Legislative 
Assembly—In the case of the Punjab Legislative 
Assembly, a person not.lJess than 21 years of age 
holding the following qualifications among others is 
entitled to vote :— 


A. Residence. Jn the case of territorial consti- 
tuencies no person is qualified to be included in 
an electoral roll unless he is resident in the con- 
stituency. For this purpose it is sufficient that a 


* Sec. 69 (4). 
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family dwelling house in a constituency and that that 
house has not been let on rent during the preceding 
twelve months. 


B. Taxation Qualifications. A person is quali- 
fied to be included in the electoral roll for a terri- 
torial constituency, if for the previous financial year 
(a) he pays income tax; or (db) pays not less than 
fifty rupees as direct municipal or cantonment tax; 
(c) or pays hasiyat or profession tax amounting 
to not less than two rupees, or some other direct 
tax under the Punjab District Boards’ Act of the 
same amount. 


C. Property Qualifications. A person is also 
qualified asa voter for any territorial constituency, 
if (a) he is the owner of land in the Province 
assessed to land revenue of not less than five rupees 
per annum; or (lb) is a tenant with a right 
of occupancy in respect of land assessed to land 
revenue of not less than five rupees per annum ; or 
(c) is an assignee of land revenue in the Province 
amounting to not less than ten rupees per annum ; 
or (d) isa tenant of not less than six acres of irrigat- 
ed land in the constituency or of not less than twelve 
‘acres of un-irrigated land in the constituency; (A 
person, who is the tenant of both irrigated and un- 
irrigated land in the constituency is considered to 
have satisfied this condition if the sum of the area 
of the irrigated land and half the area of that unirni- 
gated land is not less than six acres) ; or (e) through- 
‘out the previous year has owned immovable pro- 
perty in the Province of the value of not less than 
-two thousand rupees or of an annual rental value of not 
less than sixty rupees not being land assessed to land 
revenue; or (f) throughout the previous year has 
been a tenant of immovable property, not being land 
assessed to land revenue, of an annual rental value of 
not less than sixty rupees; or (g) isa Zaildar, Inamdar, 
Sufedposh or Lambardar in the constituency. 


D. Educational Qualifications.—A person is also 
qualified to be included in the electoral roll for any 
territorial constituency, if he is proved in the pres- 
cribed manner to have attained the primary or an 
equivalent or higher educational standard. It is pro- 
vided in the rules that the application of a person who 
claims enrolment on the basis of literacy or of an 
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educational qualification must be wholly in the hand- 
writing of the applicant, and must include a state- 


“ment to. that effect in the application. It must either 


be written in the presence of @ person authorised to 


receive such applications, or must be attested to have 


been written by the applicant by any Magistrate or 


‘Sub-Judge or Head Master or Head Mistress of any 


recognized school, or by any Clazetted Government 


.Officer or any Inspector of the Co-operative Depart- 


ment or by any Sub-Registrar, A person, who claims 
enrolment as a voter on the ground of having passed 
the primary: or any higher standard of education, is 
required to produce with his application a certificate 
issued by the appropriate Education Department or a 
copy of the same duly attested. The passing ‘of the 


‘primary standard can be proved by the production of 


a copy, attested by the Issuing Authority, of the 
admission and withdrawal register of a Primary School. 
If, however, an applicant writes his application in 


English, he is considered to have passed the Primary 


standard. 


E. Service of His Majesty's Forces. A person is 
entitled to be included in the electoral roll for any 
territorial constituency, if he is a retired, pensioned, 
or discharged officer, non-commissioned officer or 


‘soldier in His Majesty's Regular Military Forces. 


F. Additional Qualifications for Women. A woman 
is entitled to be included in the electoral roll for a 


‘territorial constituency, if she is the pensioned widow 
-or the pensioned mother of a person who was an offi- 
-cer, non-commissioned officer or soldier of His 
Majesty's Regular Military Forces, or (8) if she isa 


literate person, or (c) if her husband possesses the fol- 
lowing qualifications :— 
(1) if . he pays income-tax for the previous finan- 


cial year or pays any direct municipal or cantonment 
tax amounting to not less than fifty rupees; or 


(2) if he is aretired, pensioned: or discharged 
officer, non-commissioned officer, or soldier of His 


‘Majesty's Regular Military Forces; or 


(3) if he owns or has in the past year owned. im- 
‘movable property in the Province, of the value of not 
less than four thousand rupees or of an annual rental 
value of ‘not less than ninety-six rupees, not being 
land assessed to land revenue ; or ou 
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' (4) if in the preceding year he has occupied as a 
tenant immovable property, not being Jand assessed 


to land revenue, of an annual rental value of not. less 


than ninety-six rupees; or 


(6). if he is the owner of a land in the Province 
assessed to land revenue of not less than twenty-- 


five rupees per annum; or 


(6) if he is the assignee of land revenue in the 
Province amounting to not less than fifty rupees per 
annum ; or 


(7) if he is a tenant or Jessee under the terms of a 
lease for a period of not less than three years of Crown’ 
land in the constituency of the annual -rental.value of 
at least twenty-five rupees: or 


(8) if he is a tenant with aright of occupancy re- 
garding land assessed to land revenue of at least 
twenty-five rupees per annum. 


It should also be noted that under the rules, in 
cases where literacy is the required qualification as 
referred to above, the writing of the application by an 
applicant is accepted as a sufficient proof for the 
purpose. It is also laid down in the rules that an 
application submitted by a wife on the ground of-any 
qualification of her husband should state the parti- 


cular qualification of the husband on which the claim 


is based. 
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fifty rupees, or has during the previous year occupied 
as tenant immovable property in the constituency of an 
annual rental value of not less than thirty-six rupees. 


In the case of special constituencies in the Punjab, 
the general qualifications and disqualifications men- 
tioned above also apply. It is provided in the Gov- 
ernment of India (Provincial Legislative Assemblies) 
Order, )936, that where at an election a poll is taken 
for filling up more than one ‘seat, a voter shall have 
@s many votes as there: are: seats and. may -cast 
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these votss in favour of one candidate, or may distri- 
bute these votes among the candidates as he thinks fit. 
But no person is entitled to be included twice in the 
electoral roll for any particular constituency, and the 
fact that a person has been so included in the electo- 
ral roll does not increase his rights as respects voting.” 


It is laid downy regarding Women Seats that no 
man is entitled to vote at any election in any Muham- 
muadan constituency reserved for women. A woman 
is not qualified to stand from a women constituency 
unless she is entitled to vote in the choice of a member 
to fill that seat, or some other seat belonging to the 
same community. Inthe case of a HKuropean Seat, a 
person is not qualified to stand unless he is a Euro- 
pean entitled to vote in the choice of a member to 
fill that seat or some other seat. The same rule ap- 
plies to an Indian Christian Seat, where the candidate 
is reqnired to be an Indian Christian. In the case of 
Commerce and Industry Seat, a person is qualified to 
be included in the electoral roll, if he is himself a 
qualified member or is the nominee for the purpose of 
a firm, Hindu Joint Family or corporation which is a 
qualified member of one of the constituent bodies, 
These constituent bodies under the rules are the Nor- 
thern India Chamber of Commerce, the Punjab 
Chamber of Commerce, the Indian Chamber of Com- 
merce, and the Punjab Trades Association. In respect 
of Land-holders’ Seats, it is provided that they are to 
be filled up by representatives of land-holders in 
the specified constituencies. Regarding the Tuman- 
dars’ Seat, it is laid down that a person isnot qualified 
to be included in the electoral roll unless he is resident 
in the Province and is a Tumandar recognized by 
the Government, ora person who is performing the 
duties of a Tumandar under the sanction of the Gov- 
ernment. The Labour seats are divided between a 
Trade Union Labour Seat and two non-Union Labour 
Seats. The electoral roll for the Trade Union consti- 
tuency is based on membership of the North Western 
Railway Union, while that of the non-Union Labour 


constituency is based on employment at qualifying 


industrial establishments such as factories and mines. 
For the Labour constituency, six months’ residence 


*The Government of India (Provincial Legislative Assemblies) 
Order, 1936, 18 (2) + Ibid, Part VI, 2}. 
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in the Province is also necessary. A person employed ) 


wholly or mainly in a clerical, supervisory, recruiting 
or administrative capacity is not qualified to be includ- 
ed in the electoral roll for a Labour constituency. One, 
who is subject to Indian Military Law, is not qualified 
to be included in the electoral roll for any Labour 
constituency. 


As far as the University Seat is concerned, a person 
is qualified to be included in the electoral roll for the 
University constituency, if he has a _ place of 
residence in India, and is a member of the Senate 
of the Punjab University, or has been for at least 
seven years a graduate of the Punjab University 
and was registered as such in the University 
Register throughout the two years immediately 
preceding the prescribed date. A _ candidate for 
the seat must possess the necessary qualifications 
for enjoying the right to vote for the seat, otherwise 
he is not qualified to be chosen to fill the seat.* 


Some General Provisions regarding Provincial Legis- 
latures : Officers of the Chambers—Every Provincial 
Legislative Assembly is required to choose two 
of its members to be its Speaker and Deputy 
Speaker, respectively. So often as these offices fall 
vacant, the Assembly is to choose another member or 
members to fill up the office or offices, as the case may 
be. The Speaker or the Deputy Speaker of the Assem- 
bly holds office only as long as he isa member of the 
Assembly. He may resign his office any time by writ- 
ing to the Governor. He may also be removed from 
office by aresolution of the Assembly passed by a 
majority of the members after a notice of at least 
fourteen days. 


When the office of the Speaker is vacant, the 
Deputy Speaker performs the duties of that office. 
When the office of the latteris also vacant, such a 
member of the Assembly as the Governor may, in 
his discretion, appoint, performs those duties. 
During the absence of the Speaker from any sitting 
of the Assembly, the Deputy Speaker acts as the 
Speaker. But if he is also absent, such a person 
as may be determined by the rules of procedure 
of the Assembly, acts as the Speaker, and in 
the absence of even such a person, a person de- 
termined by the Assembly, acts as the Speaker. When 
the Assembly is dissolved, the Speaker is not called 
upon to vacate his office until immediately before the 
first meeting of the Assembly after the dissolution. 
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these votss in favour of one candidate, or may distri- 
bute these votes among the candidates as he thinks fit. 
But no person is entitled to be included twice in the 
electoral roll for any particular constituency, and the 
fact that a person has been so included in the eleoto- 
ral roll does not increase his rights as respects voting.” 


It is laid down} regarding Women Seats that no 
man is entitled to vote at any election in any Muham- 
madan constituency reserved for women. A woman 
is not qualified to stand from a women constituency 
unless she is entitled to vote in the choice of a member 
to fill that seat, or some other seat belonging to the 
same community. Inthe case of a European Seat, a 
person is not qualified to stand unless he is a Euro- 
pean entitled to vote in the choice of a member to 
fill that seat or some other seat. The same rule ap- 
plies to an Indian Christian Seat, where the candidate 
is reqnired to be an Indian Christian. In the case of 
Commerce and Industry Seat, a person is qualified to 
be included in the electoral roll, if he is himself a 
qualified member or is the nominee for the purpose of 
a firm, Hindu Joint Family or corporation which is a 
qualified member of one of the constituent bodies, 
These constituent bodies under the rules are the Nor- 
thern India Chamber of Commerce, the Punjab 
Chamber of Commerce, the Indian Chamber of Com- 
merce, and the Punjab Trades Association. In respect 
of Land-holders’ Seats, it is provided that they are to 
be filled up by representatives of land-holders in 
the specified constituencies. Regarding the Tuman- 
dars’ Seat, it is laid down that a person isnot qualified 
to be included in the electoral roll unless he is resident 
in the Province and is a Tumandar recognized by 
the Government, ora person who is performing the 
duties of a Tumandar under the sanction of the Gov- 
ernment. The Labour seats are divided between a 
Trade Union Labour Seat and two non-Union Labour 
Seats. The electoral roll for the Trade Union consti- 
tuency is based on membership of the North Western 
Railway Union, while that of the non-Union Labour 


constituency is based on employment at qualifying 


industrial establishments such as factories and mines, 
For the Labour constituency, six months’ residence 





*The Government of India (Provincial Legislative Assemblies) 
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in the Province is also necessary. A person employed * 


wholly or mainly in a clerical, supervisory, recruiting 
or administrative capacity is not qualified to be includ- 
ed in the electoral roll for a Labour constituency. One, 
who is subject to Indian Military Law, is not qualified 
to be included in the electoral roll for any Labour 
constituency. 


As far as the University Seat is concerned, a person 
is qualified to be included in the electoral rol] for the 
University constituency, if he has a place o 
residence in India, and is a member of the Senate 
of the Punjab University, or has been for at least 
seven years a graduate of the Punjab University 
and was registered as such in the University 
Register throughout the two years immediately 
preceding the prescribed date. A candidate for 
the seat must possess the necessary qualifications 
for enjoying the right to vote for the seat, otherwise 
he is not qualified to be chosen to fill the seat.* 


Some General Provisions regarding Provincial Legis- 
latures : Officers of the Chambers—Every Provincial 
Legislative Assembly is required to choose two 
of its members to be its Speaker and Deputy 
Speaker, respectively. So often as these offices fall 
vacant, the Assembly is to choose another member or 
members to fill up the office or offices, as the case may 
be. The Speaker or the Deputy Speaker of the Assem- 
bly holds office only as long as he 1s a member of the 
Assembly. He may resign his office any time by writ- 
ing to the Governor. He may also be removed from 
office by aresolution of the Assembly passed by a 
majority of the members after a notice of at least 
fourteen days. 


When the office of the Speaker is vacant, the 
Deputy Speaker performs the duties of that office. 
When the office of the latteris also vacant, such a 
member of the Assembly as the Governor may, in 
his discretion, appoint, performs those duties, 
During the absence of the Speaker from any sitting 
of the Assembly, the Deputy Speaker acts as the 
Speaker. But if he is also absent, such a person 
as may be determined by the rules of procedure 
of the Assembly, acts as the Speaker, and in 
the absence of even such a person, a person de- 
termined by the Assembly, acts as the Speaker. When 
the Assembly is dissolved, the Speaker is not called 
upon to vacate his office until immediately before the 
first meeting of the Assembly after the dissolution. 


University 
Seat 


The 
Speaker and 
the Deputy 
S peaker 

of the 
Assembly 


The Presi- 
dent and the 
Deputy Pre- 
sident of the 
Council 


Advocate- 
seneral can- 
30t vote 


Discretion of 
the Governor 


‘Governor s 
Powers 


1%8 THE NEW CONSTITUTION OF tNbdtA 


These provisions, except one in respect of the 
vacation of the office on the dissolution of the Assem- 
bly, alsoapply to the Provincial Legislative Councils, 
where they exist, but the ‘“ Speaker” and the “ Deputy 
Speaker,” in. this case. are to be called the President 
and the Deputy President. The Speaker or the President, 
or @ person acting as such, cannot vote in the first 1 Ins- 
tance, but possesses a casting vote and can exercise it 
in the case of an equality of votes.* 


Rights of the Ministers and the Advocate-General in 
respect of the Chambers.— Every Provincial Minister and 
the Provincial Advocate-General have the right to speak 
in and otherwise participate in the proceedings of the 
Provincial Legislature, in any joint-sitting of the Cham- 
bers of the Legislature, and any Committee of the 
Legislature of which they may be named members. 
This provision does not confer the right to vote on the 
Advocate-General and the Ministers, but the latter 
enjoy thatright by virtue of their being electéd 
members of the Legislature while the Advocate- 
General cannot claim that right. 

Meetings of the Legislatures—The Chamber or 
Chambers of the Provincial Legislature, as the case 
may be, must be summoned to meetat least once every 
year. Not more than twelve months are to intervene 
between the last sitting in one session and the first 
sitting in the next session of the Chamber or the 
Chambers. Subject to this, the Governor, in his 
discretion, may from time to time summon the 
Chamber or Chambers at any time and place, prorogue 
them, or dissolve the Legislative Assembly. Regard- 
ing the first session of the Chamber or Chambers of 
the Provincial Legislature, it is laid down in the Act 
that it should not be held later than six months after 
the introduction of Provincial Autonomy.; 

The Governor is empowered to address, in his 
discretion, any Chamber of the Provincial Legislature 
or both Chambers assembled together. He may 
require the attendance of the members for the 
purpose. He can also, in his discretion, send messages 
to the Chamber or Chambers with respect toa pending 
or any other Bill. A Chamber, to whom any such 
message is sent, is required to consider forthwith 
any matter which is required by the message to be 
taken into consideration.§ 


Voting in the Chambers.—Except as otherwise 
provided in the Act, all questions in a Chamber, or 


* Sec. 65. t Sec. 64. | Sec, 62, § Sec. 63, 
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joint sittings.of the Chambers, of a Provincial Legis- 
lature, are. determined by a majority of votes of the 
members present and voting other than the speaker or 
the President, or the person acting in their place. The 
Provincial Legislature is empowered to act even if 
there is any. vacancy in its membership. The proceed- 
ings of the Legislature are deemed valid notwithstande 
ing that it is discovered later on that some person, 
who was not entitled to sit or vote, sat or voted, or 
otherwise took part in the proceedings. The quorum 
of members is. fixed at one-sixth of the total members 
in the case of the Assembly and at least ten members 
in the case of the Council.* 


Provisions in respect of the Members of the Legisla- 
tures.— Every member of the Provincial Legislature, be- 
fore taking his seat in the Chamber is required to take 
an appropriate oath before the Governor or some 
person appointed by him according to one of the 
forms set out in the Fourth Schedule to the Act. 


No one can be a member of both the Chambers 
of the Legislature. Ifa person is chosen member of 
both the Chambers, his seat in one Chamber or the 
other falls vacant according to the rules made by 
the Governor.} In accordance with a Rulej in the 
Government of India (Provincial Legislative Assemb- 
lies) Order, 1936, if a person is elected to more than 
One seat in the Legislative Assembly of a Province 
then, unless within the prescribed time he resigns all 
but one of the seats, all the seats shall become vacant. 

person cannot be a member of both the Federal 
Legislature and the Provincial Legislature. If a 
person is chosen a member of both and has not, resigned 
his seat in the Federal Legislature, his seatin the 
Provincial Legislature falls vacant at the expiration of 
the period specified in the rules made by the Governor. 
A. seat also falls vacant. if a member becomes disquali- 
fied to hold it, or resigns it. The Chamber may also 
declare vacant the seat of a member who absents 
himself without permission of the Chamber from all 
its meetings for sixty days. In computing this period 
of sixty days, no account can be taken of any period 
during which the Chamber is prorogued, or is adjour- 
ned for more than four consecutive days.§ Under 
this provision a seat was declared vacant in the United 
Provinces’ Legislature, and a by-election was held to 
fill up the seat. 
Privileges of the Members.— Freedom of speech is 
granted to the members in the Provincial Legislature 
subject-to the provisions of the-Act and to rules and- 
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standing orders. No member of the Legislature is 
liable to any proceedings in any court in respect 
of anything said or any vote given by him in the 


* Legislature or any Committee of the Legislature. 


No person is liable to any proceedings for the publi- 
cation by or under the authority of a Chamber of a 
Legislature of any report, paper, vote or proceedings. 
The members, however, cannot discuss in a Provincial 


- Legislature the conduct of any Judge of the Federal 


Court or of a High Court in the discharge of his 
duties.* Discussion cennot take place also if the 
Governor in his discretion certifies that the discussion’ 
of a Bill or of any clause or of any amendment would 
affect the discharge of his Special Responsibility for 
the prevention of any grave menace to the peace and. 
tranquillity of the Province.* Other privileges of 
the members of the Provincial Legislature are to be 
such as may from time to time be defined by an Act of 
the Provincial Legislature ; until that is done they are 
to be such as were immediately before the commence- 
ment of the Provincial Part of the Act, of 1935, viz., be-. 
fore the Ist of April, 1937. An Actof the Provincial 
Legislature can also make a provision for the punish- 
ment after conviction by a court of persons, who 
refuse to give evidence or produce the necessary 
documents before a Committee of a Chamber when 
required by the Chairman of the Committee to do so. 
This Act shall have effect subject to the rules made 
by the Governor by the exercise of his individual 
judgment for regulating the attendance before such 
Committees of persons who are, or were in the service 
of the Crown in India, and safeguarding confidential 
matter from disclosure. No existing Indian 
law or the Constitution Act confers or empowers 
any Legislature to confer on a Chamber 
or on both Chambers in a joint sitting or any 
Committee or officer, of the Chamber, the status of a 
Court or any other punitive or disciplinary powers 
other than the power to remove or exclude persons 
breaking the rules or standing-orders of the Chamber 
or otherwise behaving in a disorderly manner in the 
Chamber.t . 

Powers and Fuactions of the Provincial Legislatures. — 
A Provincial Legislature can make laws for 
the Province or for any part thereoft with respect 


to matters enumerated in the List II in the seventh 


*Sec. 86. + Sec. 71. Exerolsing its powers under this Section, 
the Punjab Assembly passed & Sergeant-at-Arms Bill, providing for 
the appointment of a ==- ee oe the Speaker in the 
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Schedule to the Act, called the Provincial iepilldiive 
List.* It has also concurrent power with the Federal 
Piha to make laws with respect to any 
of the matters enumerated in the List III in 
the Seventh Schedule, called the Concurrent 
Legislative List.t It has further power to make laws 
with respect to any matter not enumerated in any of 
the Lists in the Seventh Schedule to the Act, if the 
_ Governor-General by public notification empowers it 
to do so.; In order to avoid inconsistency or conflict be- 
tween the Federal laws and the Provincial laws regard- 
ing matters on the Concurrent Legislative List, it 1s 
laid down that the Federal law, whether passed before 
or after the Provincial Jaw, is to prevail and the Pro- 
vincial law is to be considered void to the extent of re- 
pugnancy. If, however, such a Provincial law, having 
been reserved for the consideration of the Governor- 
General or for the signification of His Majesty’s pleasure, 
has received the Governor-General’s or His Majesty’s 
assent, the Provincial law is to prevail in that Province, 
though the Federal Legislature can at any time enact 
furthur law regarding the same matter§ As has 
been stated before, the Governor-General has the 
power to declare by a Proclamation of Emer- 
gency that a grave emergency exists whereby 
the security of India is threatened. In that case 
the Federal Legislature has the power to make 
laws for a Province with respect to matters on the 
Provincial Legislative List. If a Federal law passed 
in pursuance of this provision is in conflict with any pro- 
vision of a Provincial law, the former is to prevail and 
the latter to the extent of repugnancy is to be considered 
void so long as such a Federal law remains in operation.|| 
In the (Jovernment of India Amendment Act which 
has been introduced in the House of Lords, an attempt 
has been made to widen the scope of this provision 
which only leads with powers of legislation. The new 
provision is calculated to extend the Federal executive 


authority over the Provinces in the event of emergency 
arising out of war. 


Restrictions on the Powers of the Provincial Legis- 
latures—The Provincial Legislatures are not sovereign 
law-making bodies with unlimited powers; rather 
their authority extends over a definite sphere as has 
been described above. In addition to this, some other 
restrictions have ‘been put on their powers under 
the provisions of the Act. .No discussion can take 
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General Procedure—Legislative—It is provided 
that a Bill, other than a Finance Bill, may originate 
in either Chamber of the Legislature of a Province, 
where a Legislative Council exists.* A Bill is not 
deemed to have been passed by the Chambers of 
the Legislature of a Province having a Legislative 
Council, unless it has been agreed to by both 
Chambers without amendments or with such amend- 
ments only as may be agreed to by both the 
Chambers.t A Bill pending in the Provincial Legisla- 
ture does not lapse by reason of the prorogation of 
the Chamber or Chambers. A Bill pending in the 
Legislative Council of a Provinee which has not 
been passed by the Legislative Assembly of that 
Province does not lapse on a dissolution of the Assem- 
bly. A Bill, which is pending in the Provincial 
Legislative Assembly, or having been passed by it 
18 pending in the Provincial Legislative Council 
lapses on a dissolution of the Assembly.t The 
Governor may summon the Chambers to meet in a 
joint sitting for the purpose of deliberating or voting 
on @ Bill, if after it has been passed by the Legislative 
Assembly and has been transmitted to the Legislative 
Council, is not presented to the Governor for his 
assent before the expiry of twelve months from the 
date of the reception of the Bill by the Council. If, 
however, the Bill relates to finance or affects the dis- 
charge of any of the Governor’s Special Responsibili- 
ties, he may summon in his discretion the Chambers 
to meet in a joint sitting even before the expiry of the 
period of twelve months. In such joint sittings, a 
Bill with such amendments as are agreed to, is deemed 
to have passed by both the Chambers, if it is passed 
by a majority of the total number of members of both 
the Chambers present and voting. At such joint 
sittings only such amendments can be made which 
are made necessary by the delay in the passage 
of the Bill, unless it has been passed by the Legisla- 
tive Council with amendments and returned to the 
Legislative Assembly. If the Bill has been so passed 
and returned by the Legislative Council, only such 
amendments can be proposed which are relevant to 
the matters with respect to which the Chambers have 
not agreed. The decision of the person presiding over 
such a joint sitting as to the admissibility of the 
amendments is final § 


* Sec. 73. + Sec. 74 (1). t Sec. 73. § Sec. 74. A joint session 
of the two Houses was recently held in the United Provinces to 
consider the Court Fees Amendment Act, which was passed by the 
Legislative Assembly but was rejected by the Council. The Act 
was passed in the joint sitting because the Congress Party com- 
manded a majority of votes in the joint sitting. 


When a Bill has been passed by the Provincial 
Legislative Assembly or by both the Provincial 
Chambers where they exist, it is to be presented to the 
Governor, who in his discretion can declare his assent 
to it in His Majesty's name, or can withhold his 
assent, Or can reserve it for the consideration of the 
Governor-General. He may in his discretion return 
the Bill with a message that the whole of it or some of 
it’ provisions should be reconsidered by the Provincial 
Chambers or that the latter should consider the 
desirability of introducing any such amendments as 
he may recommend in his message. Whena Bill is 
so returned, the Chamber or Chambers must re- 
consider it as desired.* A Bill, which is reserved by 
a Governor for the consideration of the Governor- 
General, may be aszented to in his discretion by the 
Governor-General in his Majesty’s name or may be re- 
fused assent or may be reserved for the signification of 
His Majesty’s pleasure. The Governor-General may 
also direct the Governor to return the Bill to the Pro- 
vincial Chamber or Chambers together with a mes- 
sage similar to one which the Governor has a right to 
send. When a Bill isso returned, the Chamber or 
Chambers must reconsider it accordingly, and if it 
18 again passed by them with or without amendment, 
it is to be presented’ again to the Governor-General 
for his consideration.t A Bill, which is reservéd for 
the signification of His Majesty’s pleasure, cannot 
become an Act of the Provincial Legislature, unless 
and until the Governor makes known by public 
notification within twelve months from the day on 
which that Bill was presented to the Governor that 
His Majesty has given his assent to the Bill. Any 
Provincial Act assented to by the Governor or the 
(overnor-Jeneral may be disallowed by His Majesty 
within twelve months from the date of the assent. 
When any Act is so disallowed the Governor must at 
once make the disallowance known by public notifica- 
one from that date the Act is to be considered 
VOl1d.4 

Procedure in Financial matters, In every finan- 
cial year, the Governor is to cause to be laid before 
the Chamber or the Chambers of the Legislature a 
statement of the estimated receipts and expenditure 
of the Province for that year, called the ‘“ Annual 
Financial Statement.” The estimated expenditure in 


the statement is to show separately the sums required 





* Sec. 75. t Bec. 76, t Sec. 77, 
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* Sec, 78, + Sec. 79, 


18 


to meet expenditure charged upon the revenue of the 
Province and the sums required to meet other expendi- 
tare from the revenues of the Province. The expen- 
diture on the revenue account is to be distinguished 
from the other expenditure and the sums, if any, in- 
cluded solely because the Governor has directed their 
inclusion as being necessary for the proper discharge 
of any of his Special Responsibilities are also to be 
indicated. The expenditure charged on the revenues 
of the Province is not subject to the vote of the Legis- 
lature, while the other expenditure is subject to its 
vote. Any question whether any proposed expendi- 
ture is charged on the revenues of the Province is to 
be decided by the Governor in his discretion. The 
following expenditure is charged on the revenues of 
the Provinee:— 


(a) the salaries and the allowances of the Gov- 
ernor and other expenditure relating to his office for 
which provision is made by Order in Council ; 

(6) debt charges for which the Province is liable, 
including interest, sinking fund and redemption 
charges, expenditure relating to the raising of loans, 
and the service and redemption of debt; 

(c) salaries and allowances of the Ministers and 
the Advocate-General ; 

(d) salaries and allowances of the High Court 
Judges ; 

(e) expenditure connected with the administra- 
tion of Excluded Areas ; 

any sum3 required to satisfy any judgment, 
decree or award of any court or arbitral tribunal; 

(g) any other expenditure declared by the Consti- 
tution Act, or any Act ofthe Provincial Legislature 
to be charged on the revenues of the Province.* 


The charged expenditure is not to be submitted to 
the vote of the Legislative Assembly, or of the Council, 
where it exists, but can be discussed in the Legislature 
except expenditure relating to the salary and allowance 
of the Governor and the expenditure of his office.t The 
other expenditure that 1s not-charged on the revenues 
of the Province is to be submitted in the form of 
demands for grants to the Legislative Assembly which 
has the power to assent, or to refuse to assent to any 
demand, or reduce the amount of any demand.t 


No demand for a grant can be made except on the 
recommendation of the Governor, who is the Head of 


THE NEW CONSTITUTION OF INDIA 





"HE PROVINCIAL LEGISLATURE 187 
the Executive.* This means that the Council of Minis- 
ters cannot themselves approach the House for the 
purpose without the concurrence of the Governor. If 
strictly enforced, this may mean that the Governor 
must know how the Ministers propose to spend 
money which they are asking for. Thus all reforms 
involving expenditure can only be introduced with 
his previous sanction given in this indirect way. But 
it must be admitted that this procedure is in conform- 
ity with the procedure followed in certain countries, 
including the United Kingdom. 


After the voting on the demands, the Governor is 
to authenticate by signature a Schedule, specifying 
the granis made by the Assembly and the sums charg- 
ed on the revenues of the Province, but not exceeding 
the sums shown in the original statement laid before 
the Chamber or Chambers. But if the Governor 
thinks that the refusal or reduction of any grant by 
the Assembly affects the due discharge of any of his 
Special Responsibilities, he may include in the Sche- 
dule any additional amount not. exceeding the amount 
of the rejected demand or the reduction. This “Authen- 
ticated Schedule ” is laid before the Assembly but is 
not open to discussion or vote in the Legislature. No 
expenditure from the revenues of the Province is 
authorised unless it is specified in this Authenticated 
Schedule.t If in any financial year, further expendi: 
ture from the revenues of the Province becomes neces- 
sary,-the Governor is to cause to be laid before the 
Chamber or Chambers a“ Supplementary Statement ” 
of the estimated expenditure, and the same procedure 
as applied to the original “ Statement ”’ also applies to 
it, It shall be noticed here that unlike the United 
Kingdom, there is no annual Appropriation Act in 
India, and a resolution of the Legislature approving 
a demand for grant is sufficient authority for the ap- 
propriation.} 


The Provincial Legislature cannot consider, except 
on the recommendation of the Governor, a Bill or 
amendment which imposes or increases any tax, regu- 
lates the borrowing of money, or giving of any guar- 
antee by the Province, or amends the Jaw regarding 
any financial obligation of the Province, or declares 
any expenditure to be charged on the revenues of the 


Province, or increases the amount of any charged 


*Sec, 79. + Sec. 80 ]{ Sec. 81. 
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expenditure. A Bill, however, is not considered to be 
doing anything mentioned above if it provides for 
the imposition of fines or any other pecuniary penal- 
ties, or for the demand and payment of fees for licen- 
ces or fees for services rendered. A Bill, whose enact- 
ment and enforcement involves expenditure from the 
revenues of the Province, cannot be passed by a 
Chamber unless its consideration has been recom- 
mended to the Chamber by the Governor.* 


Special provisiont has been made with respect to 
educational grants for the Anglo-Indian and the 
European communities. It isin the nature of a sort 
of safeguard, but this is in addition to the other safe- 
guards secured to all the minorities by reason of the 
Governor’s Special Responsibility to protect the 
ligitimate interests of all minorities, the reservation of 
seats in the Legislature, and also regarding appoint- 
ments in the Railway, Customs, Postal and Telegraph 
Services. In the First Schedule to the Act, a 
European is taken to mean a person whose father or 
any of whose other male progenitors in the male line is 
or was of European descent and who is not a native of 
India. An Anglo-Indian is taken to be a person whose 
father or any of whose other male progenitors in the 
male line is or was of European descent, but who is a 
native of India. The special provisions in respect of 
these communities stipulate that if in the last complete 
financial year, before the introduction of the Provincial 
Autonomy, a grant for the benefit of the Anglo-Indian 
and European Communities or either of them was in- 
cluded in the grants made in the Province for education, 
then in each subsequent financial year a grant shall be 
made for the benefit of these communities, which 
shall not be less than the average of the grants 
made for their benefit in the ten financial years ending 
on 31st March, 1933, unless the Provincial Legislative 
Assembly decides to the contrary by a majority of at 
least three-fourths of the members of the Assembly. 
The above is subject to the provision that if in any 
financial year the total grant for education in the 
Province is less than the average of the total grants 
for education in the Province for the ten financial 
years as mentioned above, then the grant made for 
the benefit of these communities need not exceed the 
fraction which the total grant for the year forms of 


the average of the grants for the ten financial years as 


* Sec. 82. + Sec, 83. 


THE PROVINCIAL LEG:SLATURE 189, 


mentioned above. In the grants thus made, grants for 
capital purposes are to be included. These provi- 
sions are to cease to have effect in a Province, if at 
any time the Provincial Legislative Assembly decides 
to that effect by a majority of at least three-fourths of 
the members of the Assembly.* 


Rules for the Conduct of Business.— The Chambers 
of the Provincial Legislature may make rules for regu- 
lating their procedure and the conduct of their 
business, subject to the provisions of this Act. The 
Governor in his discretion is empowered to make 
rules in respect of the Legislative Assembly or the 
Legislative Council for regulating the procedure of and 
the conduct of the business in the Chamber regarding 
any matter which affects the discharge of his func- 
tions to be performed in his discretion or by the 
exercise of his individual judgment; for securing the 
timely completion of financial business ; for prohibit- 
ing the discussion of or the asking of questions on 
any matter connected with any Indian State, unless 
the Governor in his discretion is satisfied that the 
matter affects the interests of the Provincial Govern- 
ment or of a British subject ordinarily resident in the 
Province, and has given his consent for the discussion 
or the asking of the questinns ; for prohibiting, except 
with the consent of the Governor, to be given in his 
discretion, the discussion of or the asking of questions 
on any matter connected with the relations between 
His Majesty or the Governor-General and any foreign 
State or Prince; or on matters connected with 
the Tribal Areas or arising out of or affecting 
the administration of Excluded Area, except their 
expenditure, or in respect of the personal 
conduct of the Ruler of any Indian State or 
of a member of the Ruling family of any Indian State. 
If any rule so made by the Governor is incon- 
sistent with any rule made by the Legislature, the rule 
made by the Governor prevails. In a Province, where 
there is a Legislative Council, the Governor after con- 
sulting the Speaker of the Assembly and _ the Presi- 
dent of the Council may make rules regarding pro- 
cedure with respect to joint sittings of and com- 
munications between the two Chambers. It is laid 
down that until rules are made as described above, 
the rules of procedure and_ standing orders 


with respect to the Legislative Council of the 
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‘working of the Provincial Legislatures. 
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Province in force before the introduction of the Pro- 
vincial Part of the Act, shall apply to the Legislature 
of the Province with modifications and adaptations that 
may be made by the Governor in his discretion. The 
Punjab Assembly has formulated a new set of rules in 
pursuance of this provision. They have been brought 
in to force only recently. At a joint sitting of the two 
Chambers, the President of the Legislative Council, or 
in his absence, any person determined by rules of 
procedure presides.* 


It is provided that all proceedings in the Legisla- 
ture of the Province should be conducted in the Eng- 
lish language, but rules of procedure are to provide 
for enabling persons unacquainted, or not sufficiently 
acquainted with the English Language to use another 
languege.t The hardship that this provision causes is 
becoming more and more apparent with the actual 
The subject 
has already been discussed in the foregoing pages.? 


Legislative Powers of the Governor.—The Governor, 


' like the Governor-General in the federal sphere, is an 


integral part of the Provincial Legislature. He has to 
perform certain special functions, and has therefore 


‘been armed with certain special powers to deal with 


different situations that might arise. He has got such 
powers in the executive and the financial spheres, 
which have been described above. The Act also vests 
him with certain special powers in the Legislative 
sphere. Under the provisions of the Act, he can 
issue Ordinances, and promulgate Governer’s Acts. 
These Ordinances are of two kinds. He can issue 
an Ordinance, when the Legislature of a Province is 
not in session, and he is satisfied that circumstances 
exist which render it necessary for him to take 
immediate action. He is to exercise his individual 
judgment, if the Ordinance to be issued is one, which 
as a Bill would have required his own previous 
sanction or of the Governor-General. Further, if 
any such Ordinance zs a Bill would have required 
the Governor-General’s previous sanction for its intro- 
duction in the Provincial Legislature, or which he 
would have reserved as a Bill for the consideration 
of the Governor-General, it cannot be promulgated 
without instructions from the Governor-General, 
acting in his discretion. This Ordinance has the 


same force and effect as an Act of the Provincial 


* Sec. 84. +Sec.85. ft See pp. 85-86, 
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Legislature passed in the usual way, but it must be 
laid before the Provincial Legislature and ceases to 
have effect after the expiration of six weeks from the 
reassembly of the Legislature, or if, before the 
expiry of that period, a resolution disapproving it 
is passed by the Legislative Assembly and is agreed 
to by the Legislative Council where it exists, It is 
subject to the power of His Majesty to disallow Acts 
and can be withdrawn atany time by the Governor. 
It is void, ifit makes any provision which is not 
vane if enacted in any Act of the Provincial Legis- 
ature. 


Besides, the Governor can issue another kind of 
Ordinance at any time with respect to certain subjects 
touching his functions to be discharged in his discretion 
or by the exercise of his individual judgment, if the 
circumstances make it necessary. Such an Ordinance 
can continue to operate for not more than six months 
as may be specified, but can be extended fora further 
period, not exceeding six mouths, by a subsequent 
Ordinance. This Ordinance has the same force and 
effect as an Act of the Provincial Legislature passed 
in the ordinary way, but can be disallowed by His 
Majesty like an ordinary Act, and can be withdrawn 
at any time by the Governor. But if it is an Ordinance 
extending a previous Ordinance for a further period, 
it must be communicated forthwith to the Secretary of 
State through the Governor-General; and the Secre- 
tary of State is required to place it before each Honse 
of Parliament. Such an Ordinance is not valid if it 
makes any provision which would not be valid if en- 
acted in an Act of the Provincial Legislature. For the 
purposes of the provisions of the Act in respect of the 
repugnancy of an Act of the Provincial Legislature to 
an Act of the Federal Legislature, such an Ordinance 
shall be considered to be an Act of the Provincial 
Legislature which has been reserved for the consider- 
ation of the Governor-General and assented to by him.t 


The Governor is to exercise his powers for the 
purpose in his discretion ; but he is to exercise these 
powers only with the concurrence of the Governor- 
General in his discretion. But if it appears to 
the Governor that it is not practicable to obtain 
in time the concurrence of the Governor- 


General, he may promulgate an Ordinance without 


* Sec. 88. + Sec. 89. 
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his concurrence : but in this case the Governor- 
General may direct, in his discretion, the Governor 
to withdraw the Ordinance, which shall be withdrawn 
accordingly. 


In addition to the power of issuing Ordinances 
of the above types, the Governor has been vested 
with powers to enact Acts, called the Governor’s Acts 
under certain circumstances. Ifthe Governor thinks 

pecaunnihe that for the purpose of discharging the functions 

Governorto. 8*tisfactorily in respect of those matters subject to 

enact Acts his discretion or to his individual judgment, it is 
essential that provision should be made by legislation, 
he may by message to the Chamber or the Chambers 
of the Legislature, explain the circumstances which 
make such legislation necessary, and then enact forth- 
with a Governor’s Act containing the necessary 
provisions, or attach to his message a draft of the Bill 
which he considers necessary. In the latter case he 
may enact the Biil as a Governor’s Act, either in the 
same form or with necessary amendments after the 
expiry of one month, but before enacting the Act he 
shall consider any address presented to him by the 
Chamber or the Chambers or any amendments 
suggested by them within the stipulated period. 
Such a Governor's Act has the same force and 
effect as an ordinary Actof the Provincial Legis- 
lature, is subject to disallowance as an ordinary 
Act, and is void if it enacts provisions which would 
not ‘be valid if enacted in an ordinary Act of the 
Legislature. For the purposes of the provisions 
contained in this Act in respect of the repugnancy 
of a Provincial Act to that of a Federal Act, such 
a Governor's Act is to be considered as an Act 
reserved for the consideration of the Governor-Gene- 
ral and assented to by him. Every such Gover- 
nor’s Act is to be communicated forthwith through 
the Governor-General to the Secretary of State, and 
must be laid before each House of Parliament 
by the latter. The Governor is to perform the 
functions in connection with the Governor's Act 
in his discretion, but he is not to exercise any 
of his powers in this connection except with the 
concurrence of the Governor-General in his dis- 
cretion.* 


* Sec, 90, 
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Provisions in Case of Failure of the Constitutional 


Machinery.—Like the Governor-General in the federal 
sphere, the Governor in the provincial sphere has 
been assigned special powers to cope with a 
contingency arising out of the failure or break-up 
of the constitutional machinery. It is provided that 
if at any time, the Governor is satisfied that a 
situation has arisen in which the government of 
the Province cannot be carried on in accordance: 
with the provisions of the Act of 1935, he may issue a, 
Proclamation, declaring that the functions, to the 
extent as may be specified, shall be exercised by 


him in his discretion, and he may thereby assume 


to himself all or any of the powers of any Pro- 
vincial body or authority except the High Court, 
whose powers cannot be assumed by the Governor 
under the Act. Such a Proclamation may be re- 
voked or varied by a subsequent Proclamation. But 
such a Proclamation must be communicated forth- 
with to the Secretary of State, who shall lay it 
before each House of Parliament. Unless it is a Pro- 
clamation revoking a previous Proclamation, it 
shall cease to operate at the expiration of six 
months. This is subject to the provision that, if and 
so often as both the Houses of Parliament 
approve its continuance by a_ resolution, it 
shall remain in force for a further period of twelve 
months. Under Parliamentary sanction such a Proc- 
lamation can remain in force for not more than 
three: years. Any laws made by the Governor, 
when such a Proclamation is in force, has effect 
until two years have elapsed from the date on 
which the Proclamation ceases to have effect, unless 
sooner repealed or re-enacted by an Act of the 
appropriate Legislature. Such a law is_ included 
when a reference is made in the Constitution 
Act to Provincial laws. The Governor is to exer- 
cise his functions in this connection in his dis- 
cretion, but no Proclamation can be made by 
the Governor under this provision without the 
concurrence of the Governor-General in his dis- 
cretion.* 

It shall be noticed that the powers of the 
Governors and the Governor-General are similar in 
their respective spheres and provide against similar 
contingencies. The remarks that have already been 


made abovet in that connection also apply in a 
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general way to the powers assigned to the Gov- 
ervors. As has been pointed out above, in certain cases 
these powers may be necessary, but they certainly 
militate against the spirit of Provincial Auton- 
omy and the principle of the responsibility of the 
Executive to the Legislature. In the ultimate resort 
the popular Provincial Legislatures and the Provincial 
Councils of Ministers can be reduced to nullities 
by the exercise of these powers by the Governors. 
Generally speaking, some such safe-guards are 
also found in the Constitutions of the other coun- 
tries to meet with emergencies, but there these 
powers are generally exercised on the advice of 
the responsible Ministers. In the case of the 
Indian Provinces, however, the Governors can ignore 
their Ministers altogether if they like, which is 
certainly very objectionable from the constitutional 
point of view, but perhaps it is necessary on account 
of the special circumstances prevalent in India, arising 
out of mutual distrust between the forces of Indian 
nationalism and of British imperialism. The powers 
regarding the break-down of the constitutional 
machinery assigned to the Governors are perhaps 
necessary in view of a real danger of the break- 
down or the wrecking of the Constitution which 
was till recently the declared policy of a very 
influential political party in the country. But as is 
already pointed out, these provisions cannot provide 
against the danger of the constitutional break-down 
for more than three years during which time a solu- 
tion of the crisis may or may not be found. 


Actual Working —The actual working of the Pro- 
vincial part of the Act has dispelled many fears 
and forebodings. Asaresult of the understanding 
or the gentleman's agreement, as Mahatma Gandhi 
Once put it, that subsists between the Governors 
and the Ministers, the parties seem to understand 
their proper spheres of work. The Provincial Leg- 
islatures have shown a surprising sense of respon- 
sibility and a desire todo good to the people while 
remaining within the four corners of the Consti- 
tution, Many useful laws have been passed in the 
different Provinces; and no attempt has been made 
so farto wreck the Constitution. The Governors 
have not been called upon to use their special 
powers in reapect of legislation. No Ordinance has 
so far been issued by any Provincial Governor 
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against the wishes of the Ministers, nor has: 
any Governor’s Act been enacted in any Province. 
Only one Ordinance has so far been issued, and 
this was done by the Governor of Bengal with the 
concurrence of his Ministers in order to enforce 
temporarily a Tenancy Bill passed by the Legisla- 
ture before giving final assent to it. It is, therefore, 
hoped that these special powers of the Governors 
will fall in disuse in course of time so as to allow 
complete scope to the development and growth of the 
Provincial Autonomy. 


APPENDIX VI 


Provincial Legislative List 


1. Publicerder (but not including the use of His Majesty’s 
naval, military or air forces in aid of the civil power); the 
administration of justice ; constitution and organization of all courts, 
except the Federal Court, and fees taken therein; preventive 
detention for reasons connected with the maintenance of public 
order ; persons subjected to such detention. 

2. Jurisdiction and powers of all courts except the Federal 
Court, with respect to any of the matters in this list ; procedure in 
Rent and Revenue Courts. 

3. Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other insti- 
tutions of a like nature, and persons detained therein ; arrange- 
ments with other units for the use of prisons and other institutions. 

5. Public debt of the Province. 

6. Provincial Public Services and Provincia] Public Service 


Commissions. 
7. Provincial pensions, that is tosay pensions payable by the 


Province or out of Provincial revenues. 

8. Works, lands and buildings vested in orin the possession 
of His Majesty for the purposes of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions controlled 
or financed by the Province. 

11. Elections to the Provincial Legislature, subject to the 
provisions of this Act and of any Order in Council made 
thereunder. 

12. The salaries of the Provincial Ministers, of the Speaker 
and Deputy Speaker of the Legislative Assembly ; and if thereis a 
Legislative Counci), of the President and Deputy President: the 
salaries, and privileges of the members of the Provincial Legislature 
and, to such extent as is expressly authorised by Part III of this Act, 
the punishment of persons who refuse to give evidence or produce 
documents before Committees of the Provincial Legislature. 

13. Local government, that is to say, the constitution and powers 
of municipal corporations, improvement trusts, district boards, 
mining settlement authorities and other local authorities for the 
purpose of local self-government or village administration. 

14. Public health and sanitation; hospitals and dispensaries ; 


registration of births and deaths. 
15. Pilgrimages, other than pilgrimages to places beyond 


India. 
16. Burials and burial grounds. 


17. Education. 
18. Communications, that is to say, roads, bridges, ferries, and 


ocher means of communication not specified in the Federal List : 
minor railways subject to the provisions of the Federal List with 
respect to such railways; municipal tramways; ropeWays, inland 
waterways and traffic thereon ; subject to the provisions of Con- 
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current Legislative List with regard to such waterways; ports 
subjects to the provisions in Federal List with: regard to major 
ports ; vehicles other than mechanically propelled vehicles. 

19. Water, that is to say, water supplies, irrigation and 
canals, drainage and embankments, water storage and water power. 

20. Agriculture, including agricultural education and research, 
protection against pests and prevention of plant diseases ; improve- 
ment of stock and prevention of animal diseases ; veterinary train- 
ing and practice; pounds and the prevention of cattle trespass. 

21. Land, that isto say, rights in or over land, land tenures, in- 
cluding the relation of landlord and tenant, and the collection of 
rents ; transfer, alienation and devolution of agricultural land; land im- 
provement and agricultural loans; colonization ; Courts of Wards ; 
encumbered and attached estates ; treasure trove. 

22. Forests. 

' 23. Regulation of mines and oilfields and minera] develop- 
ment subject to the provisions: of Federal List with respect to 
regulation and cevelopment under Federal! control. 

24. Fisheries. 

25. Protection of wild birds and wild animals. 

26. Gasand gasworks. 

27. Tradeand commerce within the Province; markets and 
fairs ; money lending and money lenders. 

28. Inns and innkeepers. 

29. Production, supply and distribution of goods : development 
of industries, subject tothe provisons in Federal List with respect 
to the development of certain industries under Federal control. 

20. Adulteration of foodstuffs and other goods; weights and 
measures, 

31. Intoxicating liquors and narcotic drugs, that is to say. the 
production, manufacture, possession, transport, purchase and sale of 
intoxicating liquors, opium and other narcotic drugs, but subject, 
as respects opium, to the provisions of Federal List and, as -respects 
poisons and dangerous drugs, to the provisions of Concurrent 
Legislative List. : 

32. Relief of the poor, unemployment. 

33. The incorporation, regulation, and winding up of cor- 
porations other than corporations specified in the Federal] List ; 
unincorporated trading, literary, scientific, religious and other 
societies and associations ; co-operative societies. 

34. Charities and charitable institutions ; charitable and religious 
endowments. 

35. Theatres, dramatic perfomances and cinemas, but not 
including the sanction of cinematograph films for exhibition. 

35. Betting and gambling. 

37. Offences against Jaws with respect of any of the matters in 


this list. 
38. Inquiries and statistics for the purpose of any of the matters 


in this list. 

39. Land revenue, including the assessment and collection of 
revenue, the maintenance of land records, survey for revenue 
purposes and records of rights, and alienation of revenue. 

40. Duties of excise on the following goods manufactured or 
produced in the Province and countervailing duties at the same 
or lower rates on similar goods manufactured or produced elsewhere 


in India~— 
(@) alcoholic liquors for human consumption ; 


(6) opium, Indian hemp and other narcotic drugs and narco- 
tics ; non-narcotic drugs ; 
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(c) medicinal and toilet preparations containing alcohol or 
any substance included in sub-paragraph (0) of this 
entry. 

41. Taxes on agricultural income. 

42. Taxes on lands and buildings. hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights, subject to any limitations 

imposed by any Act of the Federal Ligislature relating to mineral 


development. 

45. Capitation taxes. 

46. ‘l'axes on professions, trades, callings and employments. 

47. Taxes on animals and boats. 

48. Taxes on the sale of goods and on advertisements. 

49. Cesses on the entry of goods into a local area for consump- 
tion, use or sale therein. 

50. Taxes on Juxuries, including taxes on entertainments, 
amusements, betting and gambling. 

51. The rates of stamp duty in respect of documents other than 
those specified in the provisions of tbe Federal List with regard 
to rates of stamp duty. 

52. Dues on passengers and goods carried on inland water- 
ways. 

53. Tolls. 

54. Fees in respect of any of the matters in this list, but not in- 
cluding fees taken in any Court.* 


« 
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* In the Government of India Act Amendment Bill which has 
been introduced in the House of Lords, certain additions are proposed 
to be made to the subjects on the Provincial Liet Entry No.17 above is 
sought to be enlarged as Education including Universities other than 
the Benares Hindu University and the Aligarh Muslim University, 
which are Federal subjects. Two more taxes are proposed to be added 
to the Provincial List, e.g., taxes on vehicles suitable for use cn 
roads, whether mechanically propelled or rot, and taxes on the 
consumption or sale of electricity. A new clause is proposed to 
give exemptions from taxes on electricity. 


CHAPTER IX 


THE EXCLUDED AREAS AND THE PARTIALLY 
EXCLUDED AREAS 


The Backward Areas ; General Principles observed ; Declara- 
tion of the Excluded and the Partially Excluded Areas ; the Exclud- 
ed Areas: The Partially Excluded Areas; Changes in the Extent 
and Nature of these Areas; Administration of the Excluded Areas 
and the Partially Excluded Areas, 

The Backward Areas.—The Constitution Act makes 
provision for the declaration of certain areas in the 
Provinces as “ Wholly Excluded Areas,” and * * Parti- 
ally Excluded Areas.” As far as the Act is concern- 
ed, they mean such areas as His Majesty may by 
Order in Council declare to be such.* These areas are 
certain backward areas in the Provinces, whose trans- 
fer to responsible provincial control is not considered 
safe for one reason or another. “The Act of 1919 
treated certain areas as “ Backward Tracts,” which 
were excluded from the operation of the Reforms 
granted by that Act. Under the provisions 
of that Act, the Governor-General in Council, could 
declare any territory in British India to be a “ Back- 
ward Tract ” and couid, with the sanction by notifica- 
tion of the Secretary of State, direct that the Gov- 
ernment of India Act 1919 shall apply to that 
territory subject to such exceptions and modifica- 
tions as may be prescribed in the notification. 
When such a notification had been issued, the 
Governor-General could direct that any Act of 
the Indian Legislature was not to apply to the 
territory in question or was to apply to it subject to 
the prescribed qualifications and modifications. The 
Governor- General could empower the local Governors 
to give similar directions in respect of Provincial 
laws. Thus these “ Backward Tracts ’’ were more or 
less under the executive and legislative control of the 
Governor-General] in Council and the Provincial Gov- 
ernors. The Simon Commission changed the name 
of these * Backward Tracts’ to “ Excluded Areas,” 
and recommended that the administration of such 
Areas should vest with the Central Government. The 
J.P.C., however, proposed that they should remain 





*® Sec. 91 (1). Sec. 52 (a, 2) Act of 1919. 
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with the Provinces, but should constitute the Special 
Responsibility of the Governors as far as the “ Partially 
Excluded Areas ” are concerned, while the “ Excluded 
Areas ” should be reserved to his discretion, beyond 
the advice of his Ministers. The Committee ob- 


served: 


“It is proposed that the powers of a Provincial Legislature shall 
not extend to any part of the Province which is declared to be an 
“* Excluded Area '' or a ‘* Partially Excluded Area.’’ In relation 
to the former, the Govervor will himself direct and control the ad- 
ministration ; in the case of the latter he is declared to have a spe- 
cial responsibility. In neither case will any Act of the Provincial 
Legislature apply to the Area, unless by direction of the Governor 
given at his discretion, with any exceptions or modifications which he 
may think fit. The Governor will also be empowered at his discretion, 
to make regulations having the force of law for the peace and good gov- 
ernment of any Excluded or Partially Excluded Area, but subject in 
this case to the prior cohsent of the Governor-General. . . . We 
think, however, that a distinction might well be drawn in this respect 
between Excluded Areas and Partially Excluded Areas, and that the 
application of Acts to or the framing of Regulations for, Partially 
Excluded Areas is an executive act which might appropriately be 
performed by the Governor on the advice of his Ministers, the deci- 
sions taken in each case being of course, subject to the Governor's 
Special Responsibility for Partially Excluded Areas, that is to say, 
being subject to his rights to differ from the proposals of his Minis- 
ters, if he thinks fit.'’* 


General Principles Observed.—Thus the Act provides 
for the Excluded Areas and the Partially Excluded 
Areas. The general principles followed in declaring 
an Area asa wholly Excluded Area were that there 
was an enclave or a definite tract of country inhabited 
by a compact aboriginal population, or that these 
areas were border tracts in certain Provinces, or were 
areas which were isolated from the normal life and 
administration of the Province on account of their 
geographical situation. Where the aboriginal popula- 
tion was mixed up with the rest of the agricultural 
communities but were in sufficient numbers, the area 
was declared to be Partially Excluded Area. Explain- 
ing tbe principles regarding the selection of these 
Areas, Dr. J. H. Hutton said :— 


** Exclusion was not based in the case of Assam on the ground 
of Educational Backwardness. The reason was that there was a 
clash of interest between hill and plains people and the former 
feared that the majority vote would seriously affect their economic 
interest in the matter of legislation relating to,-land revenue, forests 
and fisheries. 


As regards the islands of South India, no elected representative 
would be able to keep in touch with a constituency 125 to 250 miles 
in the sea, where even the Collector paid a visit once in two years 
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The language and dialect difficulties were enormous. In some 
villages the language spoken differed even from street to street. 

Further, to legislate against the primitive customs of hill ‘tribes 
was to court rebellion which in such areas was always feared and 
proved very costly.* ; 


The Areas have been selected with the’ idea 
of over-excluding rather than under-excluding, and 
therefore include more extensive territory than under 
the Act of 1919. Provision however is made for dec- 
laring the Wholly Excluded Area to be Partially 
Excluded Area, and to bring the Partially Excluded 
Area under the control of normal administrative 
machinery, Indian opinion has expressed itself, 
generally speaking, against declaring extensive areas 
as Excluded Areas, or as Partially Excluded Areas, 
and particuarly it seems to suggest that such Areas 
ought to have been decreased rather than increased 
under the new Act. Itisa sad commentary of the 
system of government established in these Areas that 
the tribal people living in these Areas are at much 


the same stage of civilization to-day as they were | 


some 150 years ago when they were brought under 
re A of the British. In the words of Dr. Z. A. 
Ahmad. 


*" Nearly 15 million inhabitants of India have been preserved 
in a state of semibarbarism, devied education, medical facilities and 
other amenities of civilised life so that they may never develop a cons- 
ciousnegs of their political and economic rights and learn to struggle 
in an organized and systematic manner against their innumerable 
wrongs,’ + 


One may or may not agree with this opinion, 
and one may also accept that the problem of these 
backward tribal areas is not very simple. Perhaps 
it is not possible to establish the modern machinery 
of government and laws among these people who 
do not understand them. But the question is for 
how long are these relics of the pre-historic'times to 
be preserved ? Why should these 15 million inhabit- 
ants of India be condemned toa life, which is to 
say the least, barbaric? Why should they be shut 
out from the normal life of the people of the country? 
If no satisfactory answer can be given to any of 


these questions, it is clear that it is the humane and > 


patriotic duty of Indians of the advanced classes to 
ee them and carry the blessings of civilization 
to them. 


* Speech in the Central Assembly. + Congress Politica] and 


Henanamic Stndies—No. 4. 
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with the Provinces, but should constitute the Special 
Responsibility of the Governors as far as the “ Partially 
Excluded Areas ” are concerned, while the Excluded 
Areas ” should be reserved to his discretion, beyond 


the advice of his Ministers. The Committee ob- 
served : 

“It is proposed that the powers of a Provincial Legislature shall 
not extend to any part of the Province which is declared to be an 
“* Excluded Area '' or a ‘' Partially Excluded Area.’’ In relation 
to the former, the Governor will himself direct and control the ad- 
ministration ; in the case of the latter he is declared to have a spe- 
cial responsibility. In neither case will any Act of the Provincial 
Legislature apply to the Area, unless by direction of the Governor 
given at his discretion, with any exceptions or modifications which he 
may think fit. The Governor will also be empowered at his discretion, 
to make regulations having the force of law for the peace and good gov- 
ernment of any Excluded or Partially Excluded Area, but subject in 
this case to the prior consent of the Governor-General. . . . We 
think, however, that a distinction might well be drawn in this respect 
between Excluded Areas and Partially Excluded Areas, and that the 
application of Acts to or the framing of Regulations for, Partially 
Excluded Areas is an executive act which might appropriately be 
performed by the Governor on the advice of his Ministers, the deci- 
sions taken in each case being of course, subject to the Governor's 
Special Responsibility for Partially Excluded Areas, that is to say, 
being subject to his rights to differ from the proposals of his Minis- 
ters, if he thinks fit.'’* 


General Principles Observed.—Thus the Act provides 
for the Excluded Areas and the Partially Excluded 
Areas. The general principles followed in declaring 
an Area asa wholly Excluded Area were that there 
was an enclave or a definite tract of country inhabited 
by a compact aboriginal population, or that these 
areas were border tracts in certain Provinces, or were 
areas which were isolated from the normal life and 
administration of the Province on account of their 
geographical situation. Where the aboriginal popula- 
tion was mixed up with the rest of the agricultural 
communities but were in sufficient numbers, the area 
was declared to be Partially Excluded Area. Explain- 
ing tbe principles regarding the selection of these 
Areas, Dr. J. H. Hutton said :— 

‘* Exclusion was not based in the case of Assam on the ground 
of Educational Backwardness. The reason was that there was a 
clash of interest between hill and plains people and the former 


feared that the majority vote would seriously affect their economic 
interest in the matter of legislation relating toland revenue, forests 
and fisheries. 

As regards the islands of South India, no elected representative 
would be able to keep in touch with a constituency 125 to 250 miles 
in the sea, where even the Collector paid a visit once in two years 


* Para 144. 
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The language and dialect difficulties were enormous. In some 
villages the language spoken differed even from street to street. 

Further, to legislate against the primitive customs of hill ‘tribes 
was to court rebellion which in such areas was always feared and 
proved very-costly,.¥ ; 


The Areas have been selected with the’ idea 
of over-excluding rather than under-excluding, and 
therefore include more extensive territory than under 
the Act of 1919. Provision however is made for dec- 
laring the Wholly Excluded Area to be Partially 
Excluded Area, and to bring the Partially Excluded 
Area under the control of normal administrative 
machinery. Indian opinion has _ expressed itself, 
generally speaking, against declaring extensive areas 
as Excluded Areas, or as Partially Excluded Areas, 
and particuarly it seems to suggest that such Areas 
ought to have been decreased rather than increased 
under the new Act. Itisa sad commentary of the 
system of government established in these Areas that 
the tribal people living in these Areas are at much 


the same stage of civilization to-day as they were | 


some 150 years ago when they were brought under 
na ey of the British. In the words of Dr. Z. A. 
mad. 


‘" Nearly 15 million inhabitants of India have been preserved 
in a state of semibarbarism, devied education, medical facilities and 
other amenities of civilised life so that they may never develop a cons- 
ciousness of their political and economic rights and learn to struggle 
in an organized and systematic manner against their innumerable 
wrongs.’ } 

One may or may not agree with this opinion, 
and one may also accept that the problem of these 
backward tribal areas is not very simple. Perhaps 
it is not possible to establish the modern machinery 
of government and laws among these people who 
do not understand them. But the question is for 
how long are these relics of the pre-historic'times to 
be preserved ? Why should these 15 million inhabit- 
ants of India be condemned toa life, which is to 
say the least, barbaric? Why should they be shut 
out from the normal life of the people of the country? 
If no satisfactory answer can be given to any of 


these questions, it is clear that it is the humane and > 


patriotic duty of Indians of the advanced classes to 
serie them and carry the blessings of civilization 
to them. 


* Speech in the Central Assembly. + Congress Politica] and 
Economic Studies—No. 4. " 
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If it is so, the question is how can this be done 
best, whether by keeping them under irresponsi- 
‘ble, autocratic control or by bringing them under 
the jurisdiction of the popular Ministers who are, at 
least, the countrymen of these people? It may not 
be pogsible to establish full responsible government 
among these tribal people,yet earnest attepmts should 
be made to modernise them and preferably through 
Indian Ministers who are likely to take greater inter- 
est in their welfare than the members of irresponsible 
bureaucracy. 


It has been suggested that these Areas have been 
excluded from the normal] control of the resposible 
Ministers not because they are educationally or poli- 
tically backward, but with the idea of controlling the 
mineral and other resources of these areas in the 
interest of foreign capital. The Indian National 
Congress atits a@nnual session at Faizpur declared 
itself against this through the following resolu- 
tion : 

“ This Congress is of opinion that the creation cf ‘' Excluded ’’ 
and ‘‘Partially Excluded Areas’’ and Chief Commissioner's Provinces 
including British Baluchistan, from the lst January 1937, and 
covering the area of 207,900 square miles and inhabited by 13 million 
people is yet another attempt to divide the people of India into diffe- 


rent groups with unjustifiable and discriminatory treatment and to 
obstruct the growth of uniform democratic institutions in the country. 


‘* This Congress is further of opinion that the separation of 
these ‘* Excluded ’’ and ‘‘ Partially Excluded Areas '’ is intended to 
leave a larger contro! of disposition and exploitation of the mineral 
and forest wealth in those Areas and keep the inhabitants of those 
Area apart from the rest of India for their easier exploitation and 


suppression. 


** This Congress holds that the same level of democratic and 
self-governing institutions should be applicable to all parts of India 
without any distinction."’ 


Recently, of the Provincial Legislatures, the 
Bihar Legislature took the lead in condemning this 
system through a resolution. The question deserves 
greater attention of the leaders of thought and opinion 
in the country. 


It is hoped that the successful working of the 
self-government in the Provinces will also affect these 
Areas and that in the near future they shall also be 
brought in line with the other advanced parts of 
the Provinces, 
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Declaration of the Excluded and the Partially Exclud- 
ed Areas —It is provided in the Act that His Majesty 
may at any time by Order in Council declare certain 
areas to be Excluded Areas or Partially Excluded 
Areas.* The Secretary ot State was to place the draft 
of such an Order, which it is proposed to recommend 
His Majesty to make, before Parliament, within six 
months from the passing of this Act. Such an Order 
in Council was made on the 3rd of March, 1936, and 
the following areas were declared Excluded Areas and 
Partially Excluded Areas. 


The Excluded Areas. 


Madras. The Laccadive Islands (including Minicoy) and the 
Amindivi Islands. 


Bengal. The Chittagong Hill Tracts. 
The Punjab. Sriti and Lahaul in the Kangra District. 


Assam. The North East Frontier (Sadiya, Balipara and 
Lakhimpur) Tracts. 


The Naga Hills District. 
The Lushai Hills District. 
The North Cachar Hills Sub-division of the Cachar District. 


The North-West Frontier Province. Upper Tanawall in the 
Hazara District. 


The Partially Excluded Areas = 


_ Madras. The East Godavari Agency and so much of the 
Vizagapatam Agency as is not transferred to Orissa under the pro- 


ao of the Government of India (Constitution of Orissa) Order, 
1936, ; 


Bombay. In the West Khandesh District, the Shahada, 
Nandurbar and Taloda Taluks, the Navapur Petha and the Akrani 
Mahal ; and the villages belonging to the following Mehwassi Chiefs, 
namely, (1) the Parvi of Kathi, (2) the Parvi of Nal, (3) the 
Parvi of Singpur (4) the Walwi of Gaohali, (5) the Wassawa of 
Chikhli, and (6) the Parvi of Navalpur. 

o The Satpura Hills reserved forests areas of the East Khandesh 
istrict. 

The Kalvan Taluk and Peint Petha of Nasik District. 

The Dahanu and Shahapur Taluks and the Mokhada and 
Umbergaon | ethas of the Thanna District. 

The Dohad Taluk andthe Jhalod Mahal of the Broach and 
Panch Mahals District. 


Bengal. The Darjeeling District. 
The Dewanganj, Sribardi, Nalitabari, Haluaghat, Durgapur 
and Kalmakanda police stations of Mymensingh District. 


The United Provinces. The Janusar-Bawar pargana of the 
Dehra Dun District. 

The portion of the Mirzapur District south of itheKaimur 
range. , 


oo 
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. Bihar. The Chota Nagpur Division. 
The Santa! Psrganas District. 


The Central Provinces and Berar. In the Chanda District, 
the Ahiri Zamindari in the Sironcha Tahsijl, and the Dhanora, 
Dudmala, Gewardha, Jharapapra, Khutgaon, Kotgal, Muramgaon, 
Palasgarh. Rangi, Sirsundi, Sonsari, Chandala, Gilgson, Fai-Muranda 
and Potegaon Zamindaris in the Garchiroli Tahsil. ' 

The Harrai, Gorakgbat, Gorpani, Batkagarh, Bardagarh, 
Partapgarh (Pagara), Almod and Sonpur jagirs of the Chhindwara 
District, and the portion of the Pschmarhi jagir in the Chhindwara 
District. 

The Mandla District. 

The Pendra ; Kenda, Matin, Lapha, Uprora, Chhuri and Korba 
Zamindaris of the Bilaspur District. 


The Aundhi, Koracha, Panabaras and Ambagarh Chauki. 


Zamindaris of the Drug District. 

The Baihar Tahsil of the Balaghat District. 
The Melghat taluk of the Amraoti District. 
The Bhainsdehi Tahsil of the Betul District. 


Assam. 
The Garo Hills District. 
The Mikir Hills (in the Nowgong-and Sibsagar Districts), 
The British portion of the Khasi and Jaintia Hills District, 
other than the Shillong Municipality and Cantonment, 


Orissa. 

The District of Angul. 

The District of Sambalpur. 

The areas transferred from the Central Provinces under the 
provisions of the Government of India (Constitution of Orissa) 


Order, 1936. 
The Ganjam Agency Tracts. 


The areas transferred to Orissa under the provisions of the 
aforesaid Order from the Vizagapatam Agency in the Presidency 
of Madras. ; 

Changes in the Extent and Nature of these Areas — 
His Majesty is empowered at any time to direct by 
an Order in Council that the whole or any specified 
part of an Excluded Area shall become, or become 
part of, a Partially Excluded Area; or that the 
whole or any specified part of a Partially Exclud- 
ed Area shall cease to be a Partially Excluded 
Area ora part of such an Area. He can also alter 
any Excluded or Partially Excluded Area but only 
by way of rectification of boundaries; or he can 
declare any territory not previously included in 
any Provirce to be.or to form a part of, an Ex- 
cluded Area or a Partially Excluded Area in the 
case of an alteration of the boundaries of a Pro- 
vince or the creation of anew Province. Any 
such Order may contain the necessary incidental and 
cosequential provisions. But the Order in Council 
wade on March 8rd, 1946, which has declared certain 
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areas to be Excluded Areas and Partially Excluded 
Areas, cannot be varied by any subsequent Order 
except as described above.* 

It shall be noticed that though any area could 
be declared as Excluded and Partially Excluded 
Area in the Order in Council which has already 
been issued, no further additions can subsequently 
be made. His Majesty, however, can change the status 
of the Excluded Area to that of a Partially Ex- 
cluded Area and make the Partially Excluded Area 
subject to the normal administrative +" machinery. 
He can alter the boundaries of such Areas only by 
way of rectification and can declare any territory 
not previously included in the list of Excluded 
Areas or the Partially Excluded Areas to he 
such only when new Provinces are created or the 
boundaries of a Province are altered, but not 
otherwise. | 

Administration of the Excluded Areas and the Par- 
tially Excluded Areas.--The executive authority of a 
Province extends to the Excluded and the Partially 
Excluded Areas in that Province. But no Act of 
the Federal Legislature or of the Provincial Legis- 
lature applies to an Excluded Area or a Partially 
Excluded Area, unless the (Governor directs that 
by Public Notification. In doing that the Governor 
may direct that a particular Act shall apply to 
the Area as 4 whole or toa part of it subject to such 
exceptions or modifications as he thinks fit. The 
Governor may himself make Regulations for the 
peace ‘and good government of any Excluded or 
Partially Excluded Area in a Province. ‘These Reg- 
ulations may repeal or amend any Federal or Pro- 
vincial Jaw orany existing Indian law which may 
be applicable to the Area in question. These 
Regulations, however, are to be submitted forthwith 
to the Governor-General and can not have effect 
until assented to by him in his discretion. ‘hey 
are also subject to the power of disallowance of His 
Majesty.t 

The Governor is to exercise his functions regard- 
ing Excluded Areas in his discretion, which means 
not subject to the advice of his Ministers. His 
functions regarding Partially Excluded Areas are 
to be performed by him by the exercise of his indi- 
vidual judgment, which means subject to the advice 
a Ae Ministers, though that advice may be ignored 

y him. 





* Sec. 91. + Sec. 92. 
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CHAPTER X 
THE CHIEF COMMISSIONERS’ PROVINCES 


The Governors’ Provinces and the Chief Commissioners’ Pro- 
vinces, British Baluchistan; the Andaman and Nicobar Islands ;: 
Coorg ; General ; Panth Piploda ; Aden. 

The Governors’ Provinces and the Chief Commis- 
sioners’ Provinces—There are two kinds of Provinces 
under the Government of India Act, 1919—the 
Governors’ Provinces and the Chief Commissioners’ 
Provinces. As bas been noticed above, the Governors’ 
Provinces as well as the Chief Commissioners’ Pro- 
vinces are to be the units of the Federation of 
India along with those States that might accede to 
the Federation. Provincial Autonomy is to be estab- 
lished in the Governors’ Provinces under the pro- 
visions of the Act, which means that these Pro- 
vinees shall be more or less self-contained legisla- 
tive and administrative units; but the Chief Com- 
missioners’ Provinces are to stand on altogether 
different footing. Under the Act, Madras, Bombay, 
Bengal, the United Provinces, the Punjab, Bihar, 
the Central Provinces and Berar, Assam, the North- 
West Frontier Province, Orissa, and Sind are recogniz- 
ed as Governors’ Provinces. The Chief Commis- 
sioners’ Provinces include British Baluchistan, Delhi, 
Ajmer-Merwara. Coorg, the Andaman and Nico- 
bar Islands, and the area known as Panth Piploda. 
Other Chief Commissioners’ Provinces may be created 
under this Act. Aden has been separated from India 
under the Provisions of the Act. 


A Chief Commissioner’s Province is to be ad- 
ministered directly by the Governor-General acting 
to such extent as he thinks fit. through a Chief 
Commissioner: to be appointed by him in his dis- 
cretion.” 


British Baluchistan.—In directing and controlling 
the administration of British Baluchistan, the Gover- 
nor-General acts in his discretion. The executive 
authority of the Federation, however, extends over 
British Baluchistan as over other Chief Commissioners’ 
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Provinces, but no act of the Federal Legislature has 
application to it unless the Governor-General directs 
by Public Notification to be issued at his discretion, and 
in doing so he may provide for such exceptions and 
modifications as he thinks fit, He is also empowered 
at his discretion tc make Regulations for the peace 
and good government of British Baluchistan. These 
Regulations have the same force and effect as an Act 
of the Federal Legislature applying to this Province 
and may repealoramend any Federal law or any 
Indian law applicable to the Provinice. Such Regu- 
lations are subject to the power of His Majesty to 
disallow Acts passed by the Indian Legislature.* 


The Andaman and Nicobar Islands —The Governor- 
General has similar powers and authority to make 
Regulations for the peace and good government of 
the Andaman and Nicobar Islands as for British 
Baluchistan.t 


Coorg.—In Coorg the existing Legislative Council 
with its present constitution, powers, and functions, 
and the present arrangements respecting revenue 
collections and expenses is to continue without any 
change.i e 


General.—The rules applicable to the Governors’ 
Provinces with respect to the police rules and 
crimes of violence intended to overthrow the govern- 
ment, and provisions relating to the non-disclosure 
of certain records and information have application 
in the Chief Commissioners’ Provinces, though in 
their case the place of Governors and Provincial 
Legislatures is to be taken up by the Governor- 
—— and the Chambers of the Federal Legisla- 
ture. 


Except the area known as Panth Piploda, which 
has been raised to the status of a Chief Commis- 
sioner’s Province by the Act of 1935, the other Chief 
Commissioner’s Provinces had the same status before 
the passing of the present Act. They are units in the 
Federation of India, but unlike the Governors’ Pro- 
vinces, the executive and the legislative authority 
(except i in the case of British Baluchistan) of the 
Federation extends overthem. This authority, it seems, 
is to be exercised by the Governor-General not at his 
discretion but on the advice of his Federal Ministers. 
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This is, however, subject to the exception thae 
the authority regarding British Baluchistan and the 
Andaman and Nicobar Islands is to be exercised by 
the Governor-General at his discretion. Regarding 
other areas, the Federal Legislature has powers to 
make laws on any subject without any restriction. 


Delhi and Ajmer-Merwara have been given repre- 
sentation in the Federal Legislature. Delhi has been 
given the power to elect one member to a General 
Seat in the Council of State and two members to the 
Federal Assembly, one of them from a General 
constituency and the other from a Mohammadan 
constituency. Ajmer and Merwara shall return one 
member each to the Federal Council of State and to 
the Federal Assembly from the General constituency. 
British Baluchistan shall be represented in the Federal 
Legislature by two Mohammadan members, one in the 
Upper House and one in the Lower House. 


Coorg is also given representation in the Federal 
Legislature by the election of one member by the 
Coorg Legislative Council for the Federal Assembly 
and one for the Council of State through a territorial 
constituency for the General Seat. Andaman and 
Nicobar Islands have not been given any representa- 
tion in the Federal Legislature. 


Panth Piploda.—It is a small area about 19 square 
miles in Malwa in Central India, with a population of 
about four thousand and revenue nearing rupees 
15,000. So far the government of this area was carried 
on by the Political Agent at Malwa under the authori- 
ty of the Agent to the Governor-General in Central 
India. It is held by a Chief, called Pandit, without any 
proprietary rights, though itis a British territory. 
Under this Act, it is raised to the status of a Chief 
Commissioner’s Province. 





CHAPTER XI 
ADMINISTRATIVE RELATIONS BETWEEN THE 
FEDERATION, THE PROVINCES, AND THE 
STATES 


Need for change; Exercise of authority by the Federation and 
the Units ; Administration of Federal Laws; Acquisition of land for 
Federal purposes ; Broadcasting ; Interference with Water Supplies ; 
Inter-Provincial Co-operation. 


Need for Change —The Government of India Act, 
1935 introduces a great change in the nature and 
structure of the government of the country both 
at the Centre and in the Provinces. It changes 
the government of the country from a unitary to a 
Federal basis and introduces responsible and auto- 
nomous government in the Provinces. This neces- 
sitated a complete re-adjustment of the relations bet- 
ween the Federal and the Provincial Governments. In 
the words of the J.P. C.: 


‘ Now that the respective spheres of the Centre and of the 
Provinces will in future be strictly delimited and the jurisdiction of 
each (except in the concurrent field which we have described 
elsewhere) will exclude the jurisdiction of the other, a nexus of 
a new kind must be established between the Federation and its 
constituent units. We are impressed by the possible dangers of 
a too strict interpretation of the principle of Provincial 
Autonomy. The Statutory Commission in their recommend- 
ations for “Provincial Autonomy were, we think, not un-affected 
by the desire to give the largest possible ambit to autonomy in 
the Provincial sphere, owing to their inability at that time to 
reccmmend the responsibility at the Centre. The larger measure 
of Indian self-government which has obtained in the Provinces 
during the past twelve years has also, we think. tended to develop, 
and perhaps over-develop, a desire for complete freedom of control 
from the Centre,’’* 


There was obviously a need for the estab- 
lishment of new administrative relationship between 
the Federation and its constituent units, consistent 
with the whole scheme of government. This has been 
done in the Act. The J.P.C. observed : 


‘‘The Federal Legislature wil] have power to enact legislation on 
Federal subjects which will have the force of law in every Province 
and, subject to such reservation as may be contained in the Rulers In- 
strument of Accession, in every Indian State which is a member of 
the Federation. The administration and execution of these laws may 
be vested in the Federation itself and in Federal officers: 
nie) 
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subject, in the case of the States, to the terms of the Ruler’s 
Instrument of Accession; or the Legislature may devolve upon 
the Provincial Governments or their officers the duty of exe- 
cuting and administering the Jaw on behalf of the Federal Gov 
ernment.’’* 


_ Exercise of Authority by the Federation and the 
Units.—It is provided in the Act that the executive 
authority of every Province and a Federa'ed State 
shall be so exercised as to secure respect for the 
laws of the Federal Legislature, which apply in 
that Province or State. But in the exercise of the 
executive authority of the Federation in any Province 
or a Fed-rated State, regard shall be had to the iuter- 
ests of that Province or State ft 

Tne Governor-General can direct any Provincial 
Governor to discharge, as his agent functions in rela- 
tion to Tribal Areas or functions in relation to De- 
fence, External Affairs, or Ecclesiastical Affairs as may 
be specified by the Governor-General. In discharg- 
ing these functions. the Governor shall act in his 
discretion.t Such a direction has been recently issued 
by the Governor-General to the North-West Frontier 
Province asking the latter to act as the former’s agent 
‘e the discharge of his functions in respect of Tribal 

reas | 

Administration of Federal Laws—The Governor- 
General may, with the consent of the Government 
of a Province or the Ruler of a Federated State, 
entrust to them or to their officers, conditionally 
or unconditionally, functions in respect of matters 
under the executive authority of the Federation. A 
Federal Act may confer powers and impose duties 
upon a Province or its officers and authorities, even 
in respect of matters regarding which the Provincial 
Legislature has no power to make laws. A Federal 
Act which extends toa Federated State may confer 
powers and impose duties upon the State or its officers 
or authorities, designated by the Ruler for the 
purpose. When the above-mentioned powers and 
duties are performed by a Province or a Federated 
State or their officers, or authorities, the Federation is 
to pay to them an agreed sum to cover extra costs of 
administration that may be incurred by the Pro- 
vince or the State in connection with the exercise of 
these powers and duties. If an agreement cannot be 
arrived at, the sum to be paid may be determined by 
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an arbitrator appointed by the Chief Justice of India.§ 





* Para 219, + Sec. 122. {¢ Sec. 123. § Sec 134, 


ADMINISTRATIVE RELATIONS - 2a) 


Agreements may, and if it has been so provided 
in the Instrument of Accession of the State, shall, be 
made between the Governor-General and the Ruler of 
a Yederated State for the exercise by the latter or his 
officers of functions regarding the administration of a 
Federal law applying to the State. Such an agreement 
as referred to above shall contain provisions which 
would enable the Governor-General in his discretion 
to satisfy himself, by inspection or otherwise, that the 
law in question is properly administered in ‘accord- 
dance with the policy of the Federal Government. 
If he is not satisfied on that point, the Governor- 
General, acting in his discretion, may issue such 
directions to the Ruler as may be necessary. Such an 
agreement is subject to judicial notice by all courts.* 
These provisions can in actual effect limit the ad- 
ministrative powers of the Federal Executive in res- 
pect of the ceded subjects as far as the States are 
concerned, if the Rulers make a provision to that 
effect inthe Instrument of Accession. [In ordinary cases, 
the States by ceding certain subjects to the control of 
the Federation by the Instrument of Accession, cede 
the legislative as well as the administrative control 
over them to the Federation. But the provisions 

above mentioned are intended to provide for having 

agreements with big States with efficient systems of 
administration to be allowed to administer certain 
subjects by agreement with the Federation and in 
accordance with the policy of the Federation. 


It is further provided that the executive authority 
of a Federated State shall be so exercised as not to 


impede or prejudice the exercise of the executive 


authority of the Federation, which is exercisable in 
the State by virtue of a Federal law applying to it. If, 
however, the Governor-General thinks that the Ruler 
of a Federated State has failed to carry out his obliga- 
tions properly, regarding the executive authority of 
the Federation in his State, he may at his discretion 
issue such directions to the Ruler as he thinks fit, 
alter considering any representation made by the 
Ruler in question. If there is any disagreement as to 
the exercise of the executive authority of the Federa- 
tion in a State with respect to any matter, the question 
may be referred by the Federation or the Ruler to 
the Federal Court.t 
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Regarding the Provinces, itis also provided that 


The proper : 
exerciseof their executive authority shall be so exercised as not 
oo to impede or prejudice the exercise of the Federal 
the “hie m executive authority, which shall extend to the giving 
vinces of such directions to a Province as may be considered 
necessary by the Federal Government. Explaining 

this, the J. P. C. observed : 
J.P.C.'s "The Federal Legislature wil] have power to enact legisla- 
observations tion on Federal subjects which will have the force of law in every 
Province and, subject to such reservations as may be contained 
in the Rulers’ Instrument of Accession, in every Indian State 
which is a member of the Federation. The administration and 
execution of these laws may be vested in the Federation itself 
D and in Federal officers, subject, in the case of the States, to 
Juty of Pro- the terms of the Rulers’ Instrument of Accession ; or the Legisla- 
ee ture may devolve upon the Provincial Governments or their officers, 
| Governments the duty of executing and administering the law on behalf of the 
. to give effect Federal Government. The White Paper proposes that it shall be 
ae Federal the duty of a Provincial Government so to exercise its executive 
. ows power and authority, in so far as it is necessary and applicable for the 
purpose, as to secure that due effect is given within the Province 
to every Act of the Federal Legislature which applies to that 
Province....... But, in addition to this general statement of a 
. moral obligation, the White Paper proposes to empower the 
“Power of Federal Government to give directions toa Provincial Government 


for the purpose of securing that due effect is given in the Province to 
any such law, and that the manner in which the provincial Govern- 


‘tion 
"9 ment’s executive power and authority is exercised in relation to the 
3 administration of the law is in harmony with the policy of the 
* Federal Government. In the case of the States, it is proposed that 
The States the Ruler should accept the same general moral obligation which, as 
we said, will rest upon the Provincial Governments, to secure that 
due effect is given within the territory of his State to every Federal 
Act which applies to that territory. But we think that the White Paper 
rightly proposes that any general instructions to the Government of a 
State for the purpose of ensuring that the Federal obligations of 
the State are duly fulfilled shal] come directly from the Governor- 


General himself,’’* 


The J.P.C., however, thought it necessary that 
some distinction should be drawn between legislation 
in the exclusive and the concurrent fields. According 
to it, it was much more doubtful whether the Federal 
Government should have power as above-mentioned 
in the concurrent field, because the subjects of legisla- 
“7. tionin this field will be matters which would predomi- 
nantly be of Provincial interest, and the agency 
through ‘which such legislation will be administered 
will be always exclusively a Provincial agency. But 
it also thought that in this field there will often be 
the need for securing uniformity in matters of sovial 
legislation, which must be accompanied by reasonable 
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uniformity of administration. So it suggested that a 
distinction should be drawn between subjects in the 
Concurrent List, which relate generally to matters of 
social and economic legislation, and which relate to 
matters of law and order, personal rights and status. 
In respect of the latter kind of subjects, the Federal 
Government was not to be given any power of ad- 
ministrative control, as there could be no question of 
Federal directions being issued to the courts, or 
prosecution authorities in the Provinces. Regard- 
ing the other class of concurrent subjects, consisting 
mainly of the regulation of mines, trade unions, wel- 
fare of labour, industrial disputes, infectious diseases, 
etc., the Federal Government was to have the power 
of issuing directions for the enforcement of the law, 
but only to the extent provided by the Federal Act in 
question.* 


In pursuance of this, it is providedy in the Act 
that the executive authority of the Federation shall 
extend to the giving of directions to a Province 
regarding carrying into execution any Act of the 
Federal Legislature in respect of subjects contained in 
Part II of the Concurrent Legislative List. But 
a Bill or amendment proposing to authorise the 
giving of any such directions shall not. be introduced 
into or moved in either Chamber of the Federal Legis- 
lature without the previous sanction of the Governor- 
General to be given in his discretion. The executive 
authority of the Federation also extends to the giving 
of directions to a Province regarding the construction 
and maintenance of the means of communications of 
military importance, but this does not restrict the 
power of the Federation to construct and maintain 
means of communications as part of its functions 
regarding the naval, military and air force works. 


If, however, the Governor-General thinks that his 
directions have not been given effect to in any Provi- 
nce, he may in his discretion issue as orders to the Pro- 
vincial Governor either the directions previously given 
orafter necessary modifications. The Governor- General's 
Special Responsibility for the peace or tranquillity of 
the whole or a part of India may require him to issue 
orders to the Provinces, and it is provided that with- 
out prejudice to his power regarding the issuing of 
orders as mentioned above, he may in his discretion 
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issue orders at any time to @ Provincial Governor as 
to the manner in which the executive authority of 
the Province is to be exercised for the purpose of 
preventing any grave menace to the peace or tran- 
quillity of India or any of its parts. 


Regarding this the J. P. C. observed : 


‘* We do not think that the Governor of a Province ought to be 
placed in a position in which in effect he is compelled to over-rule his 
own Ministers at the instance of Federal Ministers; and, where a 
conflict of this kind arises between the Federal Government and the 
Government of a Province any directions by the Governor-General 
which require the Governor to dissent from, or to over-rule, the 
Provincial Ministry ought to be given in the Governor-General's 
discretion. The Governor-General would thus become the arbiter 
between the Federal and the Provincial Governments, and we think 
that disputes between the two are far more likely to be settled ami- 
cably by the Governor-General's discretionary intervention,''* 

The Governor-General of India thought fit to 
exercise his power under this Section In connection 
with the question of the release of political prisoners 
in the United Provinces and Bihar. The Congress 
Governments in these provinces demanded the im- 
mediate release of all the political prisoners which the 
Provincial Governor refused to sanction under orders 
from the Governor-General under Sec. 126 (5). This 
resulted in the resignation of the Ministries, 


- The powersof the Governor-General and the 
federal Government in respcet of the Provinces are 
further sought to beenlarged by the Government of 
India Act Amendment Bill which has been introduced 
in the House of Lords. Under Section 104, the 
Governor-General can proclaim a state of emergency, 
and when that is done the Central Legislature can 
legislate for the Provinces even in respect of 
Provincial subjects. There is, however, no provision 
in respect of the executive relations between the 
Central and the Provincial Governments. The proposed 
amendment seeks to provide for this in case of an 
emergency dueto war. It is intended to enable the 
Central Government to extend its executive control 
over the Provincial Governments, if it is felt 
necessa:y. The powers can be usefully exercised by the 
Central Goverr ment at the tine of war by taking-over 
the control of supplies or of lighting in vulnerable 
parts of India when air raids are feared. 
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Acquisition of Land for Federal Purposes.— 
Provision is made in the Act for the acquisition, by 
the Federation, of land situate in a Province, if it 
considers it necessary for any purpose cunected with 
a matter regarding which the Federal Legislature 
has power to make laws. In such a case, the Federa- 
tion may require the Province to acquire the land on 
its behalf and at its expense. If the land belongs to 
the Province, it may be transferred to the Federation 
on terms which may be agreed to, or if no agreement 
can take place, on terms which may be determined 
by an arbitrator appoluted by the Chief Justice of 
India.* 

Broadcasting—The important subject of broadcast- 
ing has received a special notice in the Act. The 
Federal Government is not to refuse unreasonably to 
entrust to a Provincial Government or to the Ruler 
of a Federated State such functions regarding broad- 
casting which may he necessary to enable them to 
construct and use transmitters in the Province or a 
State, and to regulate and impose fees in respect of 
construction and the use of transmitters and receiving 
apparatus in the Province or the State. This, how- 
ever, does not mean that the Federal Government 
is required to entrust to any Provincial Government 
ora Ruler of a State any control over the use of 
transmitters, constructed or maintained by the Federal 
Government or by persons authorized by it, or over 
the use of receiving appartus by persons so authorised, 
Further the Federal Government can subject the 
functions regarding broadcasting entrusted to a 
Government of a Province or the Ruler of a State to 
conditions, including conditions with respect to 
finance, whichit may consider necessary; but it is 
not lawfal for the Federal Government to impose any 
conditions regulating the matter broadcast by, or 
under the authority of the Provincial Government or 
the Ruler of a State. All Federal laws with respect 
to broadcasting have to take note of the foregoing 
provisions. Butif there is any dispute whether the 
conditions imposed on any Provincial Government or 
the Ruler of a State are lawful, or any refusal by the 
Federal Government to entrust to them functions 
regarding broadcasting is unreasonable, it shall be 


% 


determined by the Governor-General in his discretion. 
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These provisions do not restrict the power of the 
Governor-General for the prevention of any grave 
menace to the peace or tranquillity of India or any 
part: thereof, or prohibiting the imposition on Provin- 
cial Governments and Rulers of Federated States 
such conditions regulating matter broadcast as appear 
to be necessary to enable the Governor-General to 
discharge his functions to be performed in his discre- 
tion or by the exercise of his individual judgment.* 


Interference with Water Supplies.—Special pro- 
vision has been made in the Act regarding the im- 
portant subject of interference with water supplies by 
one Province or State so as to prejudice the interest 
of another Province or State. If any Provincial 
Government or the Ruler of any Federated State con- 
siders that the interests of that Province or State or 
their inhabitants in the water from any natural source 
of supply in any ‘Governor's or Chief Comissioner’s 
Province, or a Federated State have been or are likely 
to be affected prejudicially by any executive action 
or law or the failure of any authority to exercise any 
of their power regarding the use, distribution, or 
control of water from that natural source, that Pro- 
vincial Government or the Ruler may complain to 
the Governor-General. When the Governor-General 
receives such a complaint, he shall appoint a Com- 
mission consisting of persons with necessary quali- 
fications, knowledge, and experience to investigate in 
the matter of the complaint according to his instruc- 
tions, unless he thinks that the issues involved in the 
complaint are not of sufficient importance to necessi- 
tate the appointment of such a Commission. Such 
a Commission, when appointed, shall report, after 
investigating, to the Governor-General, making the 
necessary recommendations. If the Governor-General 
thinks that he requires further explanation or guid- 
ance on any pointnot originally referred to the 
Commission, he may again refer the matter to the 
Commission for further investigation. If such a 
Commission requests the Federal Court for the 
purpose, the Court in the exercise of its jurisdiction 
shal] issue orders and letters of reqnest for the pur- 
poses of the proceedings of the Commission. The 
Governor-General after considering the report shall 
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before he has done that, the Provincial Government 
or the Ruler of the affected Federated State may 
request him to refer the matter to His Majesty in 
Council. When this is done, His Majesty in Council 
may give such decision and issue order on the matter 
which he considers proper. Such an_order issued by 
His Majesty in Council or by the Gavernor-General 
shall have effect in any affected Province or a State, 
‘and any Act of a Provincial Legislature or of a State, 
repugnant to the order shall be void to the extent of 
repugnancy. The (Governor-General may at any 
time vary his decision or order given regarding the 
complaint, if an application 1s made to him by the 
affected Provincial Government or the Ruler of the 
affected State, And if such an application relates to 
the decision or order of His Majesty in Council and 
in any other case when the Provincial (sovernment 
and the Ruler of the State in question requests to the 
effect, the Governor-General is to refer the matter to 
His Majesty in Council who may vary the decision or 
order, 1f he considers proper to do so. It is also 
provided that an order made by His Majesty in Coun- 
cil or the (sovernor-General under the above pro- 
visions may contain directions regarding the payment 
of costs and expenses of the Commission by any 
Province or State. Such anorder relating to expenses 
or costs may be enforced like an order made by the 
Federal Court. The above mentioned functions of 
the Governor-General are to be exercised by him in 
his discretion.* 


If the Governor-General thinks that the interests 
of any Chief Commissioner's Province, or of any of its 
inhabitants, in the water from any natural source of 
supply are atfected as aforesaid, he may refer the 
matter to a Commission as in the case of a Governor’s 
Province. The above-mentioned provisions and pro- 
cedure apply in the case of this Commission as well.t 
The jurisdiction of the Federal Court does not extend 
to any action or suit 1n respect of any matter, 1f action 
in respect of that matter might have been taken under 
the above-mentioned provisions by the Government 
of a Province, the Ruler of a State or the Governor- 
General. 
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These provisions regarding interference with 
water supply shall not apply in relation to any Feder- 
ated State, if the Ruler of that State has declared so in 
his Instrument of Accession.* 


Inter Provincial Co-operation.— The J.P.C observed 
that though there were no proposals in the White 
Paper dealing with disputes or differences between 
one Province and another, other than disputes involv- 
ing legal issues, yet there was no reason to suppose 
that inter-provincial disputes would never arise. It 
observed 


** There will be necessarily many subjects on which inter- 
Provincial consultation will be necessary, as indeed has proved to be 
the case even at the present time ; and we consider that every effort 
should be made to develop a system of inter-provincial confe- 
rences, at which administrative problems, common to adjacent 
areas as well as points of difference may be discussed and adjusted. . 

.It is obvious that, if departments or institutions of co-ordination 
and research are to be. maintained atthe Centre in such matters as 
agriculture, forestry. irrigation, education, and public health, and if 
such institutions are to be able to rely on appropriations of public 
funds sufficient to enable them to carry on their work the joint interes 
of the Provincial Governments in them must be expressed in some 
regular and recognized machinery of inter-governmental consultation 

For this reason, we doubt whether it would be desirable 
to fix the Constitution of an Inter-Provincial Council by statutory 
provisions in the Constitution Act, but we feel strongly the desirability 
of taking definite action on the lines we have suggested as soon 
as the Provincial Autonomy provisions of the Constitution come into 
operation. We think further that, although the Constitution Act 
should not itself prescribe the machinery for this purpose, it should 
empower His Majesty's Government to give sanction by Order in 
Council to such co-ordinating machinery as it may have been found 
desirable to establish, in order that at the appropriate time means 
may thus be available for placing these matters upon a more formal 
basis.’ + 


In accordance with these recommendations, the 
Act provides thatif at any time His Majesty thinks, 
after consideration of representations made to him by 
the Governor-General, that the public interests would 
be served by the establishment of an Inter-Provincial 
Council to discharge the duties of inguiring into and 
advising upon disputes that may have arisen between 
the Provinces, investigating and discussing subjects 
in which the Provinces or the Federation have a com- 
mon interest, or making recommendations for better 
co-ordination of policy and action regarding that 
subject, His Majesty in Council may establish such a 
Council defining the nature of its duties, organization 





* Sec, 134. + Para. 223, 
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and procedure. An Order establishing such a 
Council may provide for representatives of the Indian 
States to take part in the work of the Council.* 


In the actual working of the Provincial Autonomy, 
inter-provincial consultation has been found essential 
and very useful. A number of Inter-Provincial Con- 
ferences have met to consider questions of mutual 
interest such as industries, agriculture, education and 
police. Nevertheless no steps have been taken so far 
to establish any permanent machinery of an Inter- 
Provincial Council. Perhaps the right occasion for 
it will arise when the Federation of India comes 
into being. 
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CHAPTER XII 
THE SYSTEM OF PUBLIC FINANCE IN FEDERAL INDIA 


Transfer of Finance to Popular Control ; the Problem of Federal 
Finance: the Problem of Federal Finance in India; The solution ; 
the Existing System in British India ; the Federal and the Provincial 
Revenues; Federal Sources of Revenue; Provincial Sources of 
Revenue: Taxes to be shared or distributed among the 
Units; Federal Surcharges ; Corporation Tax ; Taxes in 
which the Provinces are interested; Help to Deficit Provinces ; 
Taxes being levied before the Commencement of the Act; Al- 
location of Income-tax between the Centre and the Units; A General 
View of Provincial Finance ; the Punjab Finances; Financial rela- 
tions between the Crown and the Indian States; Taxes to which 
the States are liable; Remission of the States’ Contributions ; Im- 
munities enjoyed by the States; States’ Maritime Customs ; Land 
Customs Duties imposed by the Indian States; Proposals in the 
Act; Payments from or by the Indian States; Remissions of 
States’ Contributions , Cash Contributions ; Privilege or Immunity ; 
General Remarks ; Miscellaneous Financial Provisions ; Adjustments 
of Monetary Relations with Burma; Additional cost of Federation ; 
Provisions in respect of Borrowing ; Audit and Acccunts ; the Auditor- 
General of India; the Provincial Auditor-General ; the Auditor of 
Indian Home Accounts ; Audit of Accounts in respect of the Crown’s 
functicns regarding the Indian States; Provisions in respect of 
Property; Provisions in respect of Contracts ; Provisions in respect of 
Loans and Financial Obligations ; Provisions in respect of Suits 
and Proceedings: (Contracts in connection with the Crown's Func- 
tions in its relations with the Indian States. 

Transfer of Finance to Popular Control.—No 
‘“Swaraj” is complete without the control over finance. 
If the purse strings are not in the hands of those who 
are responsible forthe good government of the country, 
there cannot be any proper discharge of the duties as 
nothing can be done without adequate supply of 
money. Herein lies the importance and necessity of 
the demand for the transfer of control over the federal 
and provincial finance to the representatives of the 
people. On the other hand no risk can be taken 
respecting finance. A mistake may have very sericus 
repercussions and may dislocate the whole system of 
government, In the case of India, there was, at leust 
from the British point of view, an element of danger 
involved in the trausfer of finance to the irexperienced 
hands of the Indian Ministers responsible to a popular 
legislature swayed by sentiments of political and 
economic nationalism and conscious of the pressing 
elementary economic needs of the poverty-stricken - 
millions of the ccuntry. An ineautious act might 
upset the whole apple-cart of the new Constitution so 
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laboriously built. Moreover the need for preserving 
the financial credit of India in the markets of the 
world, and particularly in the city of London, was 
imperative. The Home Charges, the Public Debt of 
India, the pensions, etc., the unpopular huge military 


expenditure, and certain other interests had to be 


protected in order to inspire confidence in Britain and 
to secure the safe passage of the Act. All this was 
clear enough. Thus complete control over finance 
could not be conceded. If at ali finance was to bea 
transferred subject, there must be adequate and 
effective safeguards. 


In the words of the Secretary of State for India: 

“The safeguards to be provided must ensure the maintenance of 
financial stability and credit and this, in its turn, depends upon 
provisions in a new budget to control the balance, that the sinking 
fund arrangements are adequate, that capital and revenue expenditure 
are allotted on sound lines, that excessive borrowing or borrowing 
for revenue purposes is not undertaken, and that a prudent monetary 
policy is consistently pursued.'’* 


On the other ‘hand, the Indian demand may be 
stated in the words of Sir Parushottamdass Thakur- 
dass as follows: 

** We say the finances of India should be managed by a Minister 
responsible to the Indian Legislative Assembly and responsible in 
the most complete manner. Safeguards we are prepared to accept 
whenever they are proved to be in the interests of India, any 
safeguard regarding finance other than this cannot be conceived 
by us to be justified .... Any future reforms will be useless 
if finance is not completely transferred to us to be managed by us and 
he ch eiaae responsible to the representatives of the people in 
ndia. ™ 

As a matter of fact. it was realized by all that 
during the period of transition there must be safe- 
guards, but they must he in the interests of India, and 
not of British imperialism. But the scheme of public 
finance in the new Constitution is full of safeguards, 
such as the Special Responsibility of the Governor- 
General for the financial credit of India, the appoint- 
ment of the Financial Adviser by kim, the charging of 
a huge amount of some essential expenditure on the 
revenues of the Federation and the Provinces and 
keeping it beyond the vote of the popular Legislatures. 
the powers of the Governor-General and the Governors 
in respect of Budgets, protection of the salaries and 
pensions of the civil servants, creation of the Reserve 
Bank of India, and the proposed establishment of an 
independent Federal Railway Authority. All these 
safeguards are not apparently in the interests of 





* Statements before the Federal Structure Committee. 
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India. Consequently they are looked upon with 
suspicicn and distrust, and cause discontent. Perhaps 
the whole thing has been overdone so as to cause 
serious inconvenience to the future Federal Ministry 
so much so that some people think that the position 
under the new scheme would be much worse than 
under the Montford Reforms. It is not proposed here 
to go into that aspect of the question or to examine 
the system of public finance in Federal India from 
the political point of view. .The question will be 
examined, as far as possible, only in its constitutional 
aspect. 

The Problem of Federal Finance—There is no 
denying the fact that finance always presents a very 
dificult problem in all Federations. The problem 1s 
all the more difficult under the very complex Indian 
federal scheme. The solution that has been attempted 
with the idea of satisfying all the needs is by no means 
simple, and cannot satisfy everybody. The general 
problem in a Federation is to reconcile the interests of 
the units with those of the Federal centre. In its 
economic aspect, the problem may be stated to be to 
concede adequate and independent sources of supply 
to the units while keeping the financial position of the 
centre sound. Both the units and the centre must get 
enough money to discharge their economic and 
political functions properly. 

'** A well-balanced tax-system for a federation demands a combi- 
nation of these different principles—adequacy and elasticity to secure 


autonomy, and efficiency and suitability to secure administrative 
economy.” 


According to Sir Walter Layton : 


‘The problem of financial relations between the central and 
provincial authorities in any country is ideally solved where the 
sources of revenue which, from the administrative point of view, fall 
naturally within the sphere of the provincial governments, harmonize 
as far as their yield and elasticity is concerned with the functions which 
are assigned to these governments, while those which are naturally 
central sources accord with the functions of the central government.'’* 


Thus the problem in its simplified form is the 
allocation of sources of revenue to the units and the 
Federal centre according to their needs, and the ideal 
solution suggested is that these sources of revenue 
should fall from the administrative point of view 
within the respective spheres of the units and the 
centre. 


* Statutory Commission Report, Vol. TI, p. 210. 
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But many difficulties arise, when it comes to” 


the practical application of this solution. In the first 
place the sources of revenue falling within the adminis- 
trative spheres of the units and the centre may or may 
not be adequate for their needs. Again, certain taxes 
can be collected more conveniently by the centre 
though they fall within the administrative spheres of 
the units. Further, certain taxes, such as income-tax 
and corporation tax, must be under the control of the 
Federal centre in the interests of uniformity as well as 
general commercial and industrial progress of the 
country taken as a whole. Thus there cannot be strict 
adherence to one set and prescribed solution, which 
shoal be adapted and varied according to individual 
needs. 

Another point that should be remembered about 
the federal finance is that there should be “an 
equitable distribution of burdens and benefits among 
the various federating units.” In translating this 
general principle into practice, various difficulties pres- 
ent themselves as it is very ditficult to ascertain burdens 
and benefits and then to have its distribution on 
equitable basis. Moreover this must be done in 
consonance with general national progress. It has heen 
said that— 

‘In a well-organized federation, it is indeed the duty of the 
federal government to apply the common resources in such a manner 
that the welfare of the nation as a whole is maximised; this is to 
be done by making real transfers from the richer to the poorer 


units by taxation designed to fall more heavily on the former and 
by subsidies and subventions benefitting the latter.’’* 


Thus in the very nature of things. in a scheme of 
federal finance there is a need of concurrent jurisdiction 
in respect of certain taxes, and the use of balancing 
factors in the interests of equity and uniformity. The 
rigid distribution of sources of supply between the 
units and the centre which must take place in all 
federal schemes of government, is bound to result in 
certain inequalities. In order to correct them, resort 1s 
to be had to the distribution of the proceeds of certain 
taxes, levy of Federal and Provincial surcharges, 
payment of subsidies and subvention from Federal 
funds, and the contributions by the units. 


The J. P. C. also realized this difficulty. It 
observed in its Report: 





* Adakar: The Principlesand Problems of Federal Finance, 
page 183. 
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_ “In any Federation the problem of the allocation of resources 
is necessarily one of difficulty, since two different authorities (the 
Government of the Federation and the Government of the Unit), 
each with independent powers, are raising money from the same 
bory of taxpayers. The constitutional problem is simplified if it is’ 
possible to allocate separate fields of taxation to the two authorities, 
but the revenues derived from such a division, even where it is 
practicable, may not fit the economic and financial requirements of 
each party ; neither do these requirements necessarily continue to 
bear a constant relation to each other, and yet itis difficult to devise 
a variable allocation of resources. So far as we are aware, no entirely 
satisfactory solution of this problem has yet been found in any 
federal system.’’* 

The Problem of Federal Finance in India. —-'The 
problem of federal finance in India is very complex 
and presents many difficulties. In view of these 
no ideal or theoratical solution can fit in. Instead 
a very realistic solution, though full of shortcomings, 
must be found out. One aspect of the problem, in 
the words of Mr. Pethick-Lawrence. is 3 


‘““an unbridgeable chasm between two conflicting loyalties, the 
loyalty of India to her idea of self-government and the loyalty of 
the British administration to its conception of trust.'' 


While India demands complete control, the 
British Parliament does not want to give up its 
trusteeship, whatever that might mean. If there is not 
to be a deadlock, there must be mutnal give and take. 
It must be realized that it is in the interest of India 
that she commands credit and inspires confidence in 
her financial position in foreign countries, while 
Britain must understand that confidence in the finan- 
cial strength of India must be based not on any artificial 
foreign aid or control but on “the internal strength 
and integrity of Indian opinion.” Approach from 
these points of view will bring the two apparently 
conflicting interests to meet at a common point. 
This common point should mean the recognition of 
the need of safeguards in the clear interests of India 
during the period of transition. and that these should 
be internal and not imposed from outside, being 
based on public opinion. 


From the other point of view the problem presents 
itself in the form of the distribution or allocation of 
the sources of revenue between the Federal centré and 
the units with the idea of enabling them to discharge 
their functions properly and adequately. In other 
words, in India the Provinces must be provided with 


adequate funds but the Centre must not be weakened. 
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In the case of this country, the problem is further 
‘complicated by the accession of the States which 
for the purposes of the entry to the Federation are to 
be regarded as independent entities. They do not 
seem to be very anxious to give up their present 
theoretically sovereign status and to join the Federa- 
tion at some financial cost to themselves. The scheme 
of Federation, therefore, must contain provisions 
in the shape, more or less, of allnrement which should 
make it worthwhile for them to join the Federation. 

Money must also be found to foot the bill in 
connection with the inauguration of the whole 
scheme of the Federation including that of Provincial 
Autonomy. 


The Solution —An attempt has been made in the 
new Government of India Act to satisfy all these 
needs. Ample safeguards have been provided with 
the declared object of safeguarding the financial credit 
and stability of the country as a whole as_ well as 
of the Provinces. Separate sources of revenue have 
been allocated between the Provinces and the Federa- 
tion. Special and pressing economic needs of the 
Provinces are sought to be met by adopting certain 
balancing devices. Juastly, provision is made to 
compensate the States for joining the Feéderation. 
Ail this has made the whol scheme rather complex. 


The Existing System in British India.—It is not pro- 
posed here to give the full story of decentralization 
of finance in British India. Suffice it to say. that from 
1870 the British Government began to move towards 
it so that the 1919 reforms practically adopted a federal 
system of finance. The authors of the Montford 
Report stated : 

“ We have to demolish the existing structure at least in part 
before we can build anew. Our business is one of devolution, cr 
drawing a line of demarcation and cutting long-standing ties. The 
Government are to give and the Provinces must receive; for only 
so can the growing organism of self-government draw air into its lungs 
and live.”’ At another place, they remarked: ‘‘ Our first aim has 
been to find some means of entirely separating the resources of 
the Central and Frovincial Governments... The existing financial 
relations between the Central and Provincial Governments must be 
changed if the popular principle of government is to have fair play in 
the Provinces.’ 

This was done by the devolution rules which 
resulted in almost completely rigid separation of the 
sources of revenue assigned respectively to the Centre 
and the Provinces. In the words of the J. P. C.: 
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** From the point of view of expenditure, the essentials of the 
position are (and no change in this respect is to be expected) that 
the Provinces have an almost inexhaustible field for the development 
of social services, while the demands upon the Centre except in time 
of war or acute frontier trouble, are more constant in . character. 
The Provinces have rarely had means adequate for a ful] development 
of their social needs, while the Centre, with taxation at a normal 
level, has no greater margin than is requisite in view of the vital 
necessity for maintaing unimpaired both the efficiency of the defence 
services and the credit of India asa whole, Centre and Provinces 
together. But the resources of the Centre comprise those which 
should prove most capable of expansion in a period of normal 
progress.’'* 

The J. P. C. arrived at two conclusions— 

“ (a) that there are few Provinces where the available sources 
of revenue are never likely to be sufficient to meet any 
reasonable standard of expenditure; and (b) that the existing 
division of heads of revenue between Centre and Provinces 
leaves the Centre with an undue share of those heads which 
respond most readily to an improvement in economic conditions. 
This has led to a very sirong claim by the Provinces for 
a substantia] share in the taxes on income. This claim, as might be 
expected, has been pressed most vigorously by the more industrialized 
Provinces like Bombay and Bengal.’’ + 


The Committee also discussed the effect of the 
entry of the States into the Federation and 


observed : 

** The entry of the States into the Federation removes, indeed, 
one very serious problem. The incidence of the sea customs duties 
is upon the consumers in the Indian States and the consumers in 
British India alike ; but the States have no say under the present 
system in the fixing of the tariff..... With their entry into the 
Federation the States will take part inthe determination of the 
Indian tariff,and their claim to a separate share in the proceeds 
disappears ...... t 


All these prablems and needs have been kept in 
view while providing a system of public finance 
for Federal India. Various enquiries were held by 
expert committees for the purpose. Sir Walter 
Layton examined the whole question and submitted 
his report to the Indian Statutory Commission. ‘The 
First Peel Committee, the Percy Committee, the 
Davidson Committee, and the Second Peel Committee 
also examined the problem. The Government gave 
their porposals in the White Paper. The .Joint 
Parliamentary Committee examined them and ade 
their recommendations which have heen embodied 
inthe Act. The Act outlines merely a bare scheme 
and the details have been filled in asaresult of the 
recommendations of Sir Otto Niemeyer. 
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The Federal and the Provincial Revenues.— According 
to the Act, the revenues of the Federation include 
all revenues and public moneys raised. or received 
by the Federation, notwithstanding certain taxes 
which are levied and collected by it, though the 
proceeds are to be paid over to the Provinces in the 
prescribed manner. And the revenues of a Province 
include all revenues and public moneys raised or 
received by a Province. * 
Federal Sources of Revenue—Sources of revenue 


have been demarcated and allocated separately to the 
Federation and the Provinces. The Federal sources 


of revenue include customs duties, including export 


duties, excise duties on tobacco and other goods 
manufactured or produced in India, except alcoholic 
liquors for human consumption, opium, Indian 
hemp and narcotics and narcotic drugs, non-arcotic 
drugs and medicinal and toilet preparations containing 
alcohol, the corporation tax, salt, state lotteries, 
taxes on income other than agricultural income, taxes 
on the capital value of the assets, exclusive of agri- 
cultural land, of individuals and companies, taxes on 
the capital of the companies, duties on succession to 
property other than agricultural land, stamp, duties on 
bills of exchange, cheques, promissory notes, bills of 
lading, letters of credit, insurance policies. proxies and 
receipts; terminal taxes on goods or passengers carried 
by railway or air; taxes on railway fares and freights, 
receipts from fees in respect of matters in the Federal 
List, profits from coinage and currency, escheat and 
lapse in areas administered by the Federal government, 
contribution by the States, tributes and other 
payment, and profits from commercial undertakings 
such asthe Posts and Telegraphs, Federal Railways, 
and Banking, etc. 


Pie sng sources may be conveniently classified as 
under :— 


(a) Taxes levied, collected, and to be wholly retained 
by the Federation :— 


Customs, Corporation Tax; Taxes on capital 
values of assets of individuals and companies, 
miscellaneous receipts from fees in respect of matters 
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‘' From the point of view of expenditure, the essentials of the 
position are (and no changein this respect is to be expected) that 
the Provinces have an almost inexhaustible field for the development 
of social services, while the demands upon the Centre except in time 
of war or acute frontier trouble, are more constant in . character. 
The Provinces have rarely had means adequate for a full development 
of their socia] needs, while the Centre, with taxation at a normal 
level, has no greater margin than is requisite in view of the vital 
necessity for maintaing unimpaired both the efficiency of the defence 
services and the credit of India asa whole, Centre and Provinces 
together. But the resources of the Centre comprise those which 
should prove most capable of expansion in a period of normal 
progress,’ '* 


The J. P. C. arrived at two conclusions— 

“ (a) that there are few Provinces where the available sources 
of revenue are never likely to be sufficient to meet any 
reasonable standard of expenditure; and (b) that the existing 
division of heads of revenue between Centre and Provinces 
leaves the Centre with an undue share of those heads which 
respond most readily to an improvement in economic conditions. 
This has led to a very strong claim by the Provinces for 
a substantial share in the taxes on income. This claim, as might be 
expected, has been pressed most vigorously by the more industrialized 
Provinces like Bombay and Bengal.’’ + 


The Committee also discussed the effect of the 
entry of the States into the Federation and 


observed : 

‘*‘ The entry of the States into the Federation removes, indeed, 
one very serious problem. The incidence of the sea customs duties 
is upon the consumers in the Indian States and the consumers in 
British India alike ; but the States have no say under the present 
system in the fixing of the tariff..... With their entry into the 
Federation the States will take part inthe determination of the 
Indian tariff,and their claim to a separate share in the proceeds 
disappears...... I 


All these problems and needs have been kept in 
view while providing a system of public finance 
for Federal India. Various enquiries were held by 
expert committees for the purpose. Sir Walter 
Layton examined the whole question and submitted 
his report to the Indian Statutory Commission, The 
First Peel Committee, the Percy Committee, the 
Davidson Committee, and the Second Peel Committee 
also examined the problem. The Government gave 
their porposals in the White Paper. The Joint 
Parliamentary Committee examined them and made 
their recommendations which have heen embodied 
inthe Act. The Act outlines merely a bare scheme 
and the details have been filled in asaresult of the 
recommendations of Sir Otto Niemeyer, 
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The Federal and the Provincial Revenues.— According 
to the Act, the revenues of the Federation include 
all revenues and public moneys raised. or received 
by the Federation, notwithstanding certain taxes 
which are levied and collected by it, though the 
proceeds are to be paid over to the Provinces in the 
prescribed manner. And the revenues of a Province 
include all revenues and public moneys raised or 
received by a Province. * 


Federal Sources of Reyvenue—Sources of revenue 
have been demarcated and allocated separately to the 
Federation and the Provinces. The Federal sources 
of revenue include customs duties, including export 
duties, excise duties on tobacco and other goods 
manufactured or produced in India, except alcoholic 
liquors for human consumption, opium, Indian 
hemp and narcotics and narcotic drugs, non-arcotic 
drugs and medicinal and toilet preparations containing 
alcohol, the corporation tax, salt, state lotteries, 
taxes on income other than agricultural income, taxes 
on the capital value of the assets, exclusive of agri- 
cultural land, of individuals and companies, taxes on 
the capital of the companies, duties on succession to 
property other than agricultural land, stamp, duties on 
bills of exchange, cheques, promissory notes, bills of 
Jading, letters of credit, insurance policies. proxies and 
receipts ; terminal taxes on goods or passengers carried 
by railway or air ; taxes on railway fares and freights, 
receipts from fees in respect of matters in the Federal 
List, profits from coinage and currency, escheat and 
lapse in areas administered by the Federal Government, 
contribution by the States, tributes and other 
payment, and profits from commercial undertakings 
such as the Posts and Telegraphs, Federal Railways, 
and Banking, etc. 


; These sources may be conveniently classified as 
under :— 


(a) Taxes levied, collected, and to be wholly retained 
by the Federation :— 


Customs, Corporation Tax; Taxes on capital 
values of assets of individuals and companies. 
miscellaneous receipts from fees in respect of matters 


inthe Federal List; Surcharges on Income-Tax, 
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‘‘ From the point of view of expenditure, the essentials of the 
position are (and no change in this respect is to be expected) that 
the Provinces have an almost inexhaustible field for the development 
of social services, while the demands upon the Centre except in time 
of war or acute frontier trouble, are more constant in. character. 
The Provinces have rarely had means adequate for a full development 
of their social] needs, while the Centre, with taxation at a normal 
level, has no greater margin than is requisite in view of the vital 
necessity for maintaing unimpaired both the efficiency of the defence 
services and the credit of India asa whole, Centre and Provinces 
together. But the resources of the Centre comprise those which 
should prove most capable of expansion in a period of normal 
progress,’'* 


The J. P. C. arrived at two conclusions— 

‘“‘ (a) that there are few Provinces where the available sources 
of revenue are never likely to be sufficient to meet any 
reasonable standard of expenditure ; and (b) that the existing 
division of heads of revenue between Centre and Provinces 
leaves the Centre with an undue share of those heads which 
respond most readily to an improvement in economic conditions. 
This has led to a very strong claim by the Provinces for 
a substantial share in the taxes on income. This claim, as might be 
expected, has been pressed most vigorously by the more industrialized 
Provinces like Bombay and Bengal.’’ 


The Committee also discussed the effect of the 
entry of the States into the Federation and 


observed : 

** The entry of the States into the Federation removes, indeed, 
one very serious problem. The incidence of the sea customs duties 
is upon the consumers in the Indian States and the consumers in 
British India alike ; but the States have no say under the present 
system in the fixing of the tariff..... With their entry into the 
Federation the States wil] take part inthe determination of the 
Indian tariff,and their claim to a separate share in the proceeds 
disappears...... t 


All these problems and needs have been kept in 
view while providing a system of public finance 
for Federal India. Various enquiries were held by 
expert committees for the purpose. Sir Walter 
Layton examined the whole question and submitted 
his report to the Indian Statutory Commission. The 
First Peel Committee, the Percy Committee, the 
Davidson Committee, and the Second Peel Committee 
also examined the problem. The Government gave 
their porposals in the White Paper. The Joint 
Parliamentary Committee examined them and inade 
their recommendations which have heen embodied 
in the Act. The Act outlines merely a bare scheme 
and the details have been filled in asa result of the 
recommendations of Sir Otto Niemeyer, 


ee 





* Para 245 + Para. 246. { Para, 247. 


» 


THE SYSTEM OF PUBLIC FINANCE IN FEDERAL INDIA 227 


The Federal and the Provincial Revenues.— According 
to the Act, the revenues of the Federation include 
all revenues and public moneys raised. or received 
by the Federation, notwithstanding certain taxes 
which are levied and collected by it, though the 
proceeds are to be paid over to the Provinces in the 
prescribed manner. And the revenues of a Province 
include all revenues and public moneys raised or 
received by a Province. * 


Federal Sources of Revenue.—NSources of revenue 
have been demarcated and allocated separately to the 
Federation and the Provinces. The Federal sources 
of revenue include eustoms duties, including export 
duties, excise duties on tobacco and other goods 
manufactured or produced in India, except alcoholic 
liquors for human consumption, opium, Indian 
hemp and narcotics and narcotic drugs, non-arcotic 
drugs and medicinal and toilet preparations containing 
alcohol, the corporation tax, salt, state lotteries, 
taxes on income other than agricultural income, taxes 
on the capital value of the assets, exclusive of agri- 
cultural land, of individuals and companies, taxes on 
the capital of the companies, duties on succession to 
property other than agricultural land, stamp, duties on 
bills of exchange, cheques, promissory notes, bills of 
lading, letters of credit, insurance policies. proxies and 
receipts; terminal taxes on goods or passengers carried 
by railway or air ; taxes on railway fares and freights, 
receipts from fees in respect of matters in the Federal 
List, profits from coinage and currency, escheat and 
lapse in areas administered by the Federal (rovernment, 
contribution by the States, tributes and other 
payment. and profits from commercial undertakings 
such asthe Posts and Telegraphs, Federal Railways, 
and Banking, etc. 


F These sources may be conveniently classified as 
under :— 


(a) Taxes levied, collected, and to be wholly retained 
by the Federation :— 


Customs, Corporation Tax; Taxes on capital 
values of assets of individuals and companies, 
miscellaneous receipts from fees in respect of matters 


inthe Federal List; Surcharges on Income-Tax, 





= 
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Besides the Provinces are to receive a part of the 
Income-tax. It is provided in the Act* that taxes 
on income other than agricultural income, are to be 
levied and collected by the Federation. <A prescribed 
percentage of the net proceeds of the tax, except that 
part of the proceeds which are attributable to Chief 
Commissioners’ Provinces or to taxes payable in 
respect of Federal emoluments, 1s to be assigned and 
distributed in the prescribed manner among the 
Provinces and those Federated States where the tax 
is leviable. The percentage that is prescribed 
originally cannot be increased by any subsequent 
Order in Council. The Federation, however, may 
retain out of the money assigned to the Provinces and 
States a prescribed sum in each year of a prescribed 
period, and in each year of a further prescribed period, 
a sum less than that retained ‘in the preceding year 
by an amount, being the same amount in each year, 
so calculated that the sum to be retained in the last 
year of the period will be equal to the amount of each 
such annual reduction. The prescribed periods in 
this case cannot. be reduced subsequently. And the 
Governor-General in his discretion may in any year 
of the second prescribed period direct that the sum 
to be retained by the Federation in that year shall be 
the sum retained in the preceding year and that the 
second prescribed period shall be correspondingly 
extended. This direction, however, should not be 
given by the Governor-General without consulting 
such representatives of Federal, Provincial, and State 
interests as he may think desirable. Moreover before 
doing so, he must be satisfied that such an action is 
necessary for the maintenance of the financial stability 
of the Federal Government. 

Duties on salt, Federal excise duties, and export? 
duties are to be levied and collected by the Federation. 
If it is so provided by a Federal Act, a part or whole 
of the proceeds from any of these duties may be distri- 
buted in accordance with the principles formulated by 
the Constitution Act among the Provinces and the 
Federated States to which the Act imposing the duty 
applies. This has been done to lend an element ot 
elasticity to the finances of the Provinces. It is, 
however, expressly laid down that one-half, or such 
greater proportion as His Majesty in Council may 
determine, of the net Proceeds in each year of any 
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export duty on jute or jute products must be assigned 
and distributed among the Provinces or the Federated 
States in which jute is grown in proportion to the 
respective amounts of jute grown therein. This has 
been done in particular to give a much needed relief to 
the jute-producing Province of Bengal which sutfered 
severely under the older plan of allocation. The 
question was examined by Sir Otto Neimeyer who 
recommended that the share of the jute-producing 
Provinces in the Jute-Duty should be increased to 62% 
per cent of the gross yield of the Duty. “ This increase 
of 124 percent would mean in round figures the 
following additions to the resources of the provinces 
concerned at a corresponding cost to the Central 
Government: Bengal, 42 lakhs; Bihar, 23 lakhs; 
Assam, 24 lakhs ; and Orissa rather over “ a quarter 
lakh.” 


Federal Surcharges.—The Federal Legislature is 
empowered to levy a surcharge on the usual rate of 
Income-tax for the purposes of the Federation. The 
units cannot share this, the whole proceeds 
forming part of the Federal revenues. But the Act 
levying such a surcharge is to provide for the pay- 
ment by each Federated State where Federal ‘Income- 
tax cannot be levied, of an equivalent contribution of 
the estimated net proceeds from the surcharge if it 
were leviable in that State. That sum must be paid by 
the State concerned.* The Federal Legislature may also 
levy a surcharge for Federal purposes only in respect 
of succession duties. stamp duties, terminal taxes and 
taxes on fares and freights. It is, however, intended 
that these surcharges shall be levied only in 
emergency cases. It is, therefore, laid down that a 
Bill or amendment imposing any such Federal 
surcharge cannot be introduced in the Federal Legisla- 
ture without the previous sanction of the Governor- 
General in his discretion. The latter is not to give this 
sanction unless he is satisfied that all practical econo- 
mies and all practical measures for otherwise increasing 
the proceeds of the Federal taxation or their portion 
which can be retained by the Federation, cannot 
balance the Federal receipts and expenditure on 
revenue account in that year. 


Corporation Tax.—It is expressly provided in the 
Act that Corporation tax cannot be levied by the 
Federation in any Federated State until after ten years 
after the establishment of the Federation. When 
such a tax 1s levied, choice must be given to the 
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Ruler of any Federated State, where the tax 18 
leviable, to make payment of an equivalent contribu- 
tion to the estimated net proceeds from the tax if it 
were levied in the State. In such a case, ro 
information or returns can be called from any 
corporation in the State by the Federal officers, but 
the Ruler of the State is duty bound to cause to be 
supplied to the Auditor-General of India such 
information as he may reasonably require to 
determine the amount of the contribution. Ifthe 
Ruler is not satisfied with the amount so determined, 
he may appeal to the Federal Court. The latter may 
reduce the amount. if itis satisfied that the amount 
determined is excessive. The decision of the Court on 
the point 1s final.* 


The Corporation tax is a supertax on the profits of 
companies. In connection with it, the J.r.C. observed : 

‘It is propcsed that the Federation should retain the yield of 
this tax and that after ten years the tax should be extended to the 
States, a right being reserved to any State which prefers that 
companies subject to the law of the State should not be directly taxed 
to pay itself to the federal fisc an equivalent lump sum contribution.”"} 


It was also pointed out in the Parliamentary 


Debates that: 


“The States always made it plain that they would preserve 
to themselves the right not towithhold contributions but to 
decide whether contributions should be derived from direct 
taxation as in the case of Mysore, or whether equivalent payment 
should be made out of the revenues of the State to that which would 
be leviable if it were raised by the Corporation Tax,"’ 


Taxes in which the Provinces are interested.— It 
will be noticed that the Federal taxes are not merely 
the concern of the Federation as the Provinces 
share the proceeds of certain Federal taxes such a: 
Income-tax, Jute Export Duty, Salt Duty, Excise Duty 
on tobacco. Duties on Exports, Succession Duties 
Stamp duties on bills of exchange, Terminal taxes 01 
goods or passengers carried by railway or air, Taxe 


on railway fares and freights etc. The J.P.C. observed 

*“ This may result in some blurring of responsibility, and fro 
the point of view of constitutional principle is open to objection ; bi 
we see no escape from it.’’} 


It was, therefore, suggested that changes in suc 
taxes should take place after the consultation of tk 
units. This suggestion has not been adopted in tl 
Act, but it is provided that no Bill or amendmer 
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which imposes or varies any tax or duty in which the 
Provinces are interested, or which varies the meaning 
of the expression “ agricultural income,” or which 
affects the principles on which moneys are or may be 
distributed to the Provinces or the States, or which 
imposes any Federal surcharges, can be introduced or 
moved in the Federal Legislature except with the 
previous sanction of the Governor-General in his 
discretion. This sanction is not to be given unless the 
Governor-General is satisfied that all practicable 
economies and all practicable measures for otherwise 
increasing the proceeds of Federal taxation or 
their Federal share would not balance Federal receipts 
and expenditure on revenue account in that year. 

Help to the Provinces.—Under the scheme of 
the Act, certain Provinces are unable to meet their 
normal expenditure. It was necessary to render them 
financial help from outside if they were to start on an 
even kee]. Sir Otto Niemeyer proposed to render 
assistance to the Provinces in three ways, in the form 
of cash subventions, cancellation of the net debt in- 
curred prior to lst April, 19386, and distribution of a 
further 124 per cent of the Jute Duty. Certain 
deficit Provinces had tuo be given sub ventions 
from Federal revenues. The Percy Committee 
brought the case of such deficit Provinces to 
the notice of His Majesty's Government. The Second 
Peel Committee more or less accepted these 
recommendations, and specially pointed out the case 
of Sind, Orissa, and Assam. The.J. P. C. accepted the 


White Paper proposals on the point, and observed : 

** The problem of Sind differs from that of the others, since it is 
not expected that this Province, will permanently remain a deficit 
area. Other Provinces notably Orissa and Assam are, so faras can 
be foreseen, areas in which there is no likelihood that revenue and 
expenditure can be made to balance under the general scheme of 
allocation cf resources, present or proposed ; and in these cases it 
is intended that there shall bea fixed subvention from the Federal 
revenues. Although it will no doubt be necessary to make it 
constitutionally possible after a period of years to vary the amount, 
we understand that the intention is, so far as possible, to make it a 
permanent and stable contribution and thus to avoid the danger that 
the Province, instead of developing its resources, may be tempted to 
rely on expectations of extended Federal assistance ; and we agree... 
The case of the North-West Frontier Province stands on a different 
footing. This Province is at present in receipt of a 
contribution of a crore of rupees annually from the Centre, the need 
for which arises mainly from special expenditure in the Province due 
to strategic considerations, though not strictly to be calssified as 
defence expenditure. In this case it seems essential that there should 
be power to review the amount from time to time though bere also 
too frequent changes would be open to the objection to which we 
have referred above.’’* 
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The actual provision inthe Act isto the effect 
that such Provinces as His Majesty may determine to 
be in need of assistance may receive certain prescribed 

Provision in 828 48 grants in aid in each year. Different sums may 
the Act. . _—*be prescribed for different Provinces. These sums shall 
‘ + be charged on the revenues of the Federation. No 
grant fixed under this provision can be increased by a 
subsequent Order in Council unless an address has 
been presented to the Governor-General by both 
Chambers of the Federal Legislature for submission 
to His Majesty praying that the increase may be 
made. This, however, does not apply to the North- 

West Frontier Province.* 


The Amount _ The Federal contribution (in rupees) to the 
of grants in Provinces as fixed by the Order in Council} under this 
aid section is as under :— 
North-West Frontier Province...100 Jakhs a year. 
Orissa ...47 lakhs per year 
up to 1942. 


43 lakhs per year 

in the years 1942- 

46, 

40 lakhs per yea 

subsequently. 
Assam .. 830 lakhs per yea: 
United Provinces 2D lakhs a yea 

up to 1942 only. 
Sind gets aid for ol 

years. 

110 Jakhs in th 

year 1937-38. 

105 lakhs a yee 

inthe years 1938 

39 to 1947-48, 

SO lakhs a year) 

the years 1948-< 

to 19F8-69, 

65 lakhs a year 

the years 1969- 

to 1974-75, 

60 lakhs pe 

year in the yer 

1975-76 to 9 

8], 

55 lakhs per ye 

inthe years 19: 

82 to 1986-87. — 


* See. 142. +The Government of India (Distributio: 
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Sir Otto proposed cancellation of the entire debt 
of Bengal, Rihar, Assam the North-West Frontier 
Province, and Orissa, and all pre- 1986 deficit debt plus 
approximately two crores of pre- 1921 debt of the 
United Provinces. The total annual relief to the 
Provinces, which he aimed at giving was as under: 

Bengal 75 lakhs;. Bihar 25 lakhs; Central Pro- 
vinces and Berar 15 lakhs; Assam 45 lakhs : North- 
West Frontier Province 110 lakhs, Orissa 59 lakhs, 
Sind 105 lakhs ; United Provinces 25 lakhs. 

The extra recurrent cost tu the Federal Centre 
was estimated to be 192 lakhs. Further a non- 
recurrent grant of 19 Jakhs and 5 lakhs were recom- 
mended for Orissa and Sind respectively. 


Taxes being levied before the commencement of the 
Aet.—It is expressly provided that any taxes, duties, 
cesses, fees which were being lawfully levied before 
April 1, 1937, under a law in force on January 1, 1935, 
by any Provincial Government. municipality or other 
local anthority for their purposes may continue 
to be levied and applied to the same purpose until 
otherwise provided for by the Federal Legislature even 
though these taxes, etc., might have been mentioned 
in the Federal Legislative List.* 


Allocation of Income-tax between the Centre ‘and the 
Units.—The allocation of Income-tax between the 
Centre and the units presented a difficult problem. 
The.proposed entry of the States in the Federal 
scheme of government added to the complexity 
of the problem In the words of the J.P.C. 

‘‘ If the Federation retains the whole of taxes on income, as 
the Centre does at present, it would be natural to require that the 
subjects of the federating States should also pay income-tax and that 
the proceeds (or part thereof) should be made available for the 
federal fisc. The States have made it plain that they are not prepared 
to adopt any plan of this kind.”’} 

On the other hand, the Provinces put forward a 
demand for more funds and particularly the refund 
of the proceeds from Income-tax levied in their 
territory. This demand had to be seriously considered 
in order to put the Provinces on an even keel; but 
at the same time the position of.the Centre could not 
be unduly weakened. 

‘“*In earlier discussions at the Round Table Conference a plan 
was evolved by which, in the main, all the taxes on income were to 
he assigned to the Provinces, the resulting deficit in the Federal 
Budget being made up for the time being by contributions from the 
Provinces, which it was hoped could be gradually reduced over a 


prescribed period of years and would finally. ciseprest: as new Federa}- 
resources were developed.""[ 


* Sec, 143 (2). + Para. 247. 1J.P.C. Para, 248, 
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The actual provision inthe Act is tothe eftect 
that such Provinces as His Majesty may determine to 
be in need of assistance may receive certain prescribed 
sums as grants in aid in each year. Different sums may 
be prescribed for different Provinces. These sums shall 
be charged on the revenues of the Federation. No 
grant fixed under this provision can be increased by a 
subsequent Order in Council unless an address has 
been presented to the Governor-General by both 
Chambers of the Federal Legislature for submission 
to His Majesty praying that the increase may be 
made. This, however, does not apply to the North- 
West Frontier Province.* 

The Federal contribution (in rupees) to the 
Provinces as fixed by the Order in Council? under this 
section 1s as under :— 

North-West Frontier Province...100 Jakhs a year. 
Orissa ...47 lakhs per year 
up to 1942. 
43 lakhs per year 
in the years 1949- 
46 


40 lakhs per year 


subsequently. 
Assam .. 80 lakhs per year. 
United Provinces ..% Jakhs a year 
up to 1942 only. 
Sind ..gets aid for 900 
years. 


1]0 Jakhs in the 
year 1937-38. 

105 lakhs a vear 
inthe years 1938- 
39 to 1947-48. 

SO lakhs a year in 
the years 1948-49 
to 198-69. 

65 lakhs a year in 
the years 1969-70 
to 1974-75. 

60 lakhs per 
year in the years 
1975-76 to ]980- 
81, 

55 lakhs per year 
inthe years 1981- 
62 to 1986-87. 


* Sec, 142. + The Government of India (Distribution of 
Revenues) Order, 1936. 
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Sir Otto proposed cancellation of the entire debt 
of Bengal, Rihar, Assam the North-West Frontier 
Province, and Orissa, and all pre- 1936 deficit debt plus 
approximately two crores of pre- 1921 debt of the 
United Provinces. The total annual relief to the 
Provinces, which he aimed at giving was as under: 
Bengal 75 lakhs;. Bihar 25 lakhs; Central Pro- 
vinces and Berar 15 lakhs; Assam 45 lakhs; North- 
West Frontier Province 110 lakhs, Orissa 59 lakhs, 
-Sind 105 Jakhs ; United Provinces 25 lakhs. 

The extra recurrent cost tv the Federal Centre 
was estimated to be 192 lakhs. Further a non- 
recurrent grant of 19 lakhs and 45 lakhs were recom- 
mended for Orissa and Sind respectively. 


Taxes being levied before the commencement of the 
Act.—It is expressly provided that any taxes, duties, 
cesses, fees which were being Jawfully levied before 
April 1, 1937, under a law in force on January 1, 1938, 
by any Provincial Government, municipality or other 
local anthority for their purposes may continue 
to be levied and applied to the same purpose until 
otherwise provided for by the Federal Legislature even 
though these taxes, etc., might have been mentioned 
in the Federal Legislative List.* : 


_ Allocation of Income-tax between the Centre and the 
Ynits.—The allocation of Income-tax between the 
Centre and the units prevented a difficult problem. 
The proposed entry of the States in the Federal 
scheme of government added to the complexity 
of the problem In the words of the J.P.C. 

‘* Tf the Federation retains the whole of taxes on income, as 
the Centre does at present, it would be natural to require that the 
subjects of the federating States should also pay income-tax and that 
the proceeds (or part thereof) should be made available for the 
federal fisc. The States have made it plain that they are not prepared 
to adopt any plan of this kind.”’+ 

On the other hand, the Provinces put forward a 
demand for more funds and particularly the refund 
of the proceeds from Income-tax levied in their 
territory. This demand had to be seriously considered 
in order to put the Provinces on an even keel; but 
at the same time the position of the Centre could not 
be unduly weakened. 

**In earlier discussions at the Round Table Conference a plan 
was evolved by which, in the main, all the taxes on income were to 
he assigned to the Provinces, the resulting deficit in the Federal 
Budget being made up for the time being by contributions from the 
Provinces, which it was hoped could be gradually reduced over a 
prescribed period of years and would finally disappear, as new Federal- 
resources were developed.''t ; 
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The Federal Finance Committee, however, saw 
no prospect for the abolition of such Provincial 
contributions within any period that could be foreseen. 
On the other hand, the Centre could not be expected 
to do without the [ncome-tax proceeds, particularly in 
view of the additional cost involved in the enforce- 
ment of the Act. | 


The White Paper proposed that— 


“ Taxes an income derived from federal sources, j.e., federal! 







areas or aluments of federal officers, will be permanently assigned 
to the Fedgeatian. Of the yield of the rest of the normal taxes on 
income (expeak the corporation tax referred to later) a specified 
percentag fixed by Order in Council at the last possible 
moment) §¢ $6 Ww -essigned to the Provinces. This percentage is to be 


not less than & @rcent. nor more than 75 per cent. Out of the 
sum so agsigngq to the Provinces the Federal Government will be 
entitled to retain an amount which will remain constant for three 
years and will thereafter be reduced gradually to zero overa further 
period of seven years, power being reserved to the Governor-General 
to suspend these reductions, if circumstances made it necessary 
to do so.’"* 

In addition to this the Federal Government and 
the Legislature could levy a surcharge for Federal 


purposes. 


The J.P.C. was critical of this proposal and 
expressed the opinion that there was little or no 
prospect of the possibility of fixing a higher percent- 
age than 50 per cent and that there was an obvious 
difficulty in prescribing in advance a time-table for 
the process of transfer, even though power is reserved 
to the Governor-General to suspend the process. So 
they thought it preferable to leave the actual periods 
to be determined by Order in Council in the light of 
circumstances at the time rather than to fix them by 
Statute. 


These suggestions were accepted and embodied 
in the Act. After the Act was passed, Sir Otto 
Niemeyer was appointed to conduct an enquiry in 
the problem of Federal finance, and also to suggest 
specifically the percentage on the basis of which the 
proceeds from Income-tax should be allocated 
between the Centre and the Provinces, to determine 
the basis of distribution of Income-tax among difte- 
rent Provinces, and to fix the duration of each of the 
two periods into which the initial and permanent 
assignment of the Income-tax to the Provinces could 


be divided. Sir Otto recommended :~ 
ee a ee de, 
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* By six equal steps, beginning from the sixth year from the 
introduction of provincial autonomy, but subject to the proviso to 
Sec. 138 (2) of the Act, the Centre is to distribute income-tax to the 
provinces so that finally 50 per cent of the distributable total has 
been relinquished in the intermediate five years, There is no 
possible relinquishment of the income-tax so long as the portion of 
the distributable sum remaining with the Centre together with any 
contribution from railways aggregates to less than 10 crores.” 

The percentage division of the distributable portion 
of the Income-tax between the Provinces is as 
follows : Madras, 15; Bombay, 20; Bengal, 20; U.P., 
15; the Punjab, 8; Bihar, 10; C.P.,5; Assam, 2. 
N. W. F. P., 1; Orissa, 2; and Sind, 2. 

Sir Otto Niemeyer states that: 

‘‘Substantial justice will be done by fixing the scale of distri- 
bution partly on residence and partly on population, paying to 
neither factor a rigidly pedantic deference for which the actual data 
provides insufficient justification.’’ 


These recommendations were accepted and were 
embodied in the Government of India (Distribution 
of Revenues) Order in Council 9861. The first of 
the periods* to be prescribed by His Majesty in 
respect of the retention of Income-tax proceeds by the 
Federation is fixed by this Order to be five years. 
The latter also lays down that the sum to be‘retained 
by the Federation under the above-mentioned 
provision can in each of these prescribed years be 
elther the whole of the moneys assigned to the 
Provinces or the States, or such a part of that which 
will along with the Federal share of Income-tax for 
the year and contribution by the Railways to the 
funds of the Central Government amount to thirteen 
crores of rupees, whichever is lesst In other words 
the Centre is to distribute the Income-tax proceeds to 
the Provinces in such a way that finally 50 per cent 
of the total distributable proceeds are made available 
for distribution in the prescribed period of five years 
provided that the portion of the distributable proceeds 
remaining with the Centre along with any contribu- 
tion from the Railways aggregates Rs. 13 crores. 


A General View of Provincial Finance.—To sum 
up, it may be stated that separate sources of revenue 
have been allotted to the Provinces. But, although 
the list of Provincial sources looks imposing, yet it 
does not bring sufficient revenues to the Provinces to 
meet their pressing needs. Generally speaking, all 
the progressive or elastic and productive sources of 
revenue are assigned to the Federal Government. and 
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comparatively inélastic and burdensome sources are. 
assigned to the Provinces. Further some of the Pro- 
Vincial items are to be utilized by the local bodies 
like the Municipalities and the District Boards. This 
is at a time when: the Provinces are expected to give 
some relief to the poor and overtaxed peasantry, and 
tospend large sums of money on nation-building 
activities. The Provinces, under the circumstances, 
cannot go on an even keel left to themselves. They 
have, therefore, to secure some relief from the Federa- 
tion. One-half of the net proceeds from Income-tax, 
other than Corporation tax and tax on Federal incomes, 
is to be distributed among the Provinces ina 
prescribed manner in accordance with the principles. 
laid down by Sir Otto Niemeyer. Sixty-two and 
a half per cent of the proceeds from the export duty 
on jute is divided among the jute producing 
Provinces of Bengal, Orissa. and Assam. The deficit 
Provinces ot Sind, Orissa, North-West Frontier 
Province, United Provinces, and Assam receive 
subventions. Under the scheme, Bombay has received 
an annual relief to the extent of approximately 90 
lakhs from the separation of Sind, while Madras and 
Bihar have received annual relief to the extent of appro- 
ximately 20 lakhs aud 8 lakhs respectively from the 
separation of Orissa. Moreover it is further provided 
that if the Federa] Legislature so provides by an Act, 
proceeds from Salt Excise. and Export Duties may be 
distributed among the Provinces. This is, however, 
a remote possibility in view of the not very affluent 
finances of the Federal Government. 


By these means funds have been found for the 
Provinces. The popular Provincial Governments are 
confronted with huge problems and are expected to 
undertake on a huge scale the nation-building work 
including rural uplift, educational progress, etc., 
to fight growing unemployment, and to raise 
generally the financial condition of the masses All 
this requires great outlay of expenditure. But 
the Provinces cannot afford that ‘so much so 
that at one time it was feared thatthe frail bark of 
Provincial Autonomy might founder on the rock of 
finance. Fortunately the brief working of the 
Autonomy in the Provinces has falsified the fears, 
and most of the Provincial Governments have been 
able, generally speaking, to balance the budget 
or at least to pull on without extensive borrowing. 
Yet it is clear that they are finding it very difficult 
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to satisfy the manifold demands on their resources 
with the result that all the important social services 
and nation-building .departments are not being 
attended to the extent they should, what to say of 
giving much needed relief to the-poverty stricken 
peasantry. The position was very correctly des- 
cribed by Hon'ble Mr. Manohar Lal, the Finance 
Minister of the Punjab, in his Budget speech before 
the Punjab Legislative Assembly last year. He stated : 
‘“‘ Sir, Provincial Governments in India do not enjoy much elbow 
room because of the narrow range of finance rigidly confined within 
the strictest bounds. All provincial activity has to be carried cn 
checked at every stage by this constraining factor. Even moderate 
projects to push forward along essential lines of progress have to be 
discountenanced. Inoreased liability for securing expenditure can be 
assumed only with a degree of caution that must damp the spirit of 
any reformer : no bold and large scale improvements, however urgent, 
and matters of necessity, can be entertained. Finance the helpmate of 
administration, operates as a discouraging mistress, for the dictates of 
finance cannot be ignored with impunity. The main sources of our 
revenue, the chief claims for expenditure are largely fixed and 
invariable ’’ 

Under the circumstances, the Provincial Govern- 
ments are: practically hunting for new sources of 
revenue. Some of them have tried to save a little 
by retrenchment, but here there is not much scope 
because the Services with their high emoluments, 
and particularly the all India Services, are strongly 
protected under the Act and cannot be easily touched. 
In this respect the Congress Ministers have set a 
very noble example by agreeing to work 
on paltry salaries of five hundred rupees a 
month each, with certain small allowances. 
The Congress Governments generally speaking, 
are also paying smaller, salaries ard allowances 
to the members of the Legislatures. These economies, 
however, cannot solve the huge problem though they 
make a smail saving. Greater attention is, therefore, 
being paid to find out new sources of revenue. The 
Government of Central Provinces and Berar proposed 
to levy a tax on the sale of petrol and lubricants in 
the Province. The Central Government considered 
it aS an encroachment on its field of revenue 
because the proposed tax was a sort of excise which 
was a Federal subject. The case was taken to the 
Federal Court which gave its decision in favour of 
the Provincial Government. The decision has been 
welcomed by the Provincial Governments because 
it has given them a new source of revenue. They: 
have not been slow in using the hint as many of 
them, including the Government of the Punjab, have 
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decided to follow in the footsteps of the Central 
Provinces and Berar in the matter of taxing the sale 
of motor spirits and lubricants. The Government of 
the United Provinces in its hunt for new sources ot 
incoms claimed that the fines imposed and collected 
in the cantonment areas should be credited to the 
Provincial revenues with retrospective effect since 
1924 as certain provisions of the Cantonment Act, 
1924, were ultra vires of the then Indian Legislature. 
The Federal Court which heard this case, dismissed 
the case of the United Provinces’ Government, but 
the Chief Justice of India remarked: 


** The practical effect of the transitory provisions order was to 
postpone for two yearsthe coming into effect of so much of the 
Adaptation Order as relates to Section 106 of the Act of 1929, that is, 
until April 1 of the current year. On and after that date, unless the 
Adaptation Order is amended, the fines will no longer be credited to 
the cantonment funds, but will be credited to the revenues of the 
province,”’ 


Thus as matters stand the Provincial Governments 
may claim these fees and fines after April 1, 1939. 


The Government of the United Provinces also 
proposes to levy, what has been called, an Employ- 
ment Tax ina graded scale on persons who receive 
salaries, Legal opinion is divided on the point, and 
some consider this tax to be illegal as it is another 
form of Income-tax which is a Central subject, and in 
actual effect it means acut in the salaries of public 
servants and others, Lastly, taxes on dog racing. on 
crosswords, and on the sale of commodities have been 
proposed in certain other Provinces like Bombay, 
Bengal, and Madras. Thus Provincial Autonomy has 
meant increased taxation which is absolutely essential 
for financing beneficent schemes. 


The Punjab Finances —A few words may be said 
here about the financial position of our Province, viz., 
the Punjab. As far as the finances are concerned, 
the Punjab is a happy Province enjoying a very 
sound budgetry position in spite of the increased 
expenditure on Beneficent Departments. The Hon'ble 
Mr. Manohar Lal, an economist of repute, is the 
custodian of our finances. In his Budget speech 
last year (1938-39), he stated before the Punjab 
Assembly : 


‘It has been repeatedly asserted by the highest authorities 
that finance “ hag a way of taking terrible revenge upon nations 


THE SYSTRM OF PUBLIC FINANCEIN FEDERAL INDIA 24] 


and individuals who neglect or despise it."’ I have taken care, in 
obedience to this salutary warning, that all possible attention and 
respect is shown to the minutest requirements of exigent finance that 
there be no occasion for our being visited with any: of finance’s dire 
Tevenges or punishments,”’ 


That this was no idle boast is proved by the present 
state of finance of the Province. Partly due to the 
wise handling by the Finance Minister and partly 
due to the strong position under which the Provin- 
cial Autonomy commenced in this Province, the 
Government could boast of a huge surplus last year. 


It was partly on account of this strong financial 
position that the Punjab was not very generously 
treated by Sir Otto Niemeyer. The latter recommended 
the share of the Punjab from the proceeds of the 
Central Income-tax to be only 8%, as compared with 
15°, to Madras, 20°) to Bombay, 20% to Bengal, 
and 15°/, to the United Provinces. The Government 
of the Punjab protested against this and pointed out 
in their note that it felt that the Province would have 
& permanent sense of injustice and that at least their 
Income-tax share should be fixed onthe population 
percentage. The Secretary of State, however, accepted 
the Niemeyer Report. He observed in respect of the 
Punjab: 


‘* While I sympathize with much that the Punjab Government 
says, I cannot refrain from observing that the case of that province 
relatively to others, particularly Madras and Bombay, appears to have 
been somewhat exaggerated............ Again, such benefits 
as Madras and Bombay may derive from decentralization and 
consolidation scheme is, as the Government of India point out, 
temporary, while on the other hand it may be noted that as part 
of the debt scheme the Punjab is left with a large block of debt on 
exceptionally favourable terms. 


I sympathize with the natural disappointment of the Punjab 
Government that that province alone of the provinces of India should 
receive no assistance, except to a trifling degree through debt 
scheme..... ae 


Thus the Punjab was expected to stand fully on 
her own legs without looking for any outside help. 


The Provincial Autonomy was introduced on 
April 1, 1937. The present Government with a 
Unionist cum Hindu National Progressivist, and 
Sikh Nationalist majority assumed office on 
that very day. But the finances of the Province 
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were a legacy from the previous years. The Budget 
for 1985-36 originally provided fora trifling surplus’ 
of Rs. 56,000, but the actual working of the year 
showed an actual deficit of a little over two Jakhs..- 
In 1936-37 the Revenue receipts were estimated at 
Rs. 10,44,20,000 and Revenue expenditure at Rs. 
10,60,58,000, thus showing a deficit of a little over 
Rs. 164 lakhs. The corresponding revised figures for 
the year (1936-37) given at the time of the presentation 
of the Budget in June, 1937, were Revenue receipts 
Rs. 10,86,53,000 and Revenue expenditure Rs. 
10,63,66,000, thus yielding a surplus of about Rs. vs 
lakhs in the place of the budgeted deficit of Rs. 164 
lakhs. The actual working of the year, however, 
showed a realized actual surplus of nearly Rs. 31 lakhs, 
viz., Rs, 30,88,000, after utilizing Rs. 16 lakhs towards 
reducing the capital account of the Hydro-Electric 
scheme, This surplus of about Rs. 31 lakhs was 
merged in the general Provincial balances. 


The first Budget after Provincial Autonomy was 
introduced in June, 1937, to have effect from 3]st 
July, 1937, four months later than the usual time. 
The Budget estimated the Revenue receipts for the 
year to be Rs. 10,90,39,000 and the Revenue expendi- 
ture to he Rs. 10.88.67, 000, thus showing a small 
surplus of Rs. 1,72,000. It was pointed out that this 
small surplus was also liable to disappear as no 
provision has been made for certain expenditure that 
could be foreseen. The Honble Finance Minister 
stated : 

‘‘ If such a deficit should appear, due, as I have said, to factors 
now forecastable, we need have no fears, particularly as this year's 
revenue has suffered so heavily because of unusual calamities in 


hailstorm, cyclone and untimely rains. The deficit would indicate 
no norma! or permanent feature of our finances."’ 


At the time of the presentation of the Budget 
last year (1938— 39), it was pointed out that the real 
surplus on the year's (1937-88) revised figures was 
Rs. 50,20.000 in spite of the provision for large revenue 
remissions and other relief to the agriculturists, an 
increased outlay on the beneficent departments, and 
‘additional axpenditure consequent on the introduction 
of the new reforms. This surplus was in addition 
to the sum of Rs. 11.04 lakhs to be received from 
the Government of India under the Niemeyer 
arrangements. Thus the total surplus was Hs. 61 
lakhs. Rs. 55 lakhs from this were utilized for the 
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creation of a special Rural Development Fund, leaving 
a surplus of Rs. 6 lakhs, When the final accounts for 
the year were prepared, this small surplus of Rs. 6 
lakhs rose to Rs. 32 lakhs, Apart from this increase in 
the surplus by Rs. 26 lakhs, there was an increase of 
Rs, 42 lakhs on the income side of the Budget under 
the heads of debt deposits and remittance 

The Budget for the last year, viz., 1938—39. 
estimated the Revenue receipts to be Rs, 11,41,56,000 
and Revenue expenditure to be Rs. 11,36,42.000, thus 
providing for a small surplus of Rs. 5.14 lakhs. This 
included Rs.6 lakhs which was expected to be the 
surplus from the last year but did not include the 
sum that was to be received from the Centre under 
the Niemeyer arrangements. 

A brief summary of the Budget (1938—39) is 
given below :— 


Revenue Receipts 


Land Revenue és ies aie es Rs. 2,93,55,000 
Provincial Excise... dad wee EY, - ,04,11,000 
Stamps oui ie mae ais ” - 90,74,000 
Forests ‘es 5s ie eee ig 24,20,000 
Registration 99 9,54,000 
Receipts under Motor "Vehicles Taxation ‘Acts ‘ 7,60,000 
Other Taxes and Duties... “ vee 33 2,67,000 
Irrigation eas aie wee Si ‘a 4,51,43,000 
Interest coe fe ‘ s 3,97,000 
Administration of Justice ‘ae oe site - 7 ,80,000 
Jails and Convict Settlements... 348 “a 3,88 ,000 
Police oe : 2,45,000 
Miscellaneous Departments aes ‘a ‘3 2,63 ,000 
Education igs eee eate iee es 19,69.000 
Medical oes dea ner bs o 11,75,000 
Public Health ée% Bs eas sae 5 3,01,000 
Agriculture re as sige _ ‘ 18,40,C00 
Veterinary vibe si ne a - 2,957,000 
Co-operation jo. ae Ss. -hie- 2,37,000 
Industries = 5,75,000 
Civil Works and Miscellaneous Public 
Improvements «+ sce eae ae Rs. 49 66,000 
Miscellaneous - 20,69 ,000 
Miscellaneous Adjustments ‘between Central 
and Provincial Governments ... bie = 3,10,000 
30,59,000 


Extra-ordinary Receipts ... cr re a 


Total Revenue x 
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Forests oy) oop pee eee Rs. 23,20,000 
Registration ite we 73,000 
Charges on account “of Motor Vehicles 
Taxation Acts eee cee ale Sas <9 64,000 
Other Taxes and Duties ... bua a -s 91.000 
Irrigation vee se vee ‘ 1,48,60,000 
Debt Services ge one ase cee ‘3 23 ,69,900 
General Administration ... es — ” 1,15,21,000 
Administration of Justice... es vee A 54,60,000 
Jails and Convict Settlements... ace i 30,80,000 
Police or sie -s 1,25,41,000 
Miscellaneous Departments “sie ve + 1,89,000 
Scientific Departments _... ace ms 37,000 
Education (European and Anglo-Indian) ‘i 6,34,000 
Education (Excluding ad ati and 

Anglo-Indian) _... aoe as mA 1,56.81,000 
Medical ee a? ee 63 52,54,000 
Public Health oo ice nse at m 18,16,000 
Agriculture Su i us eee ‘ 40,33,000 
Veterinary eee on ove ate 7 17,57,000 
Co-operation vee a P ae 3 16,62,000 
Industries sa 4 20,14 ,000 
Civil] Works and Miscellaneous Public 

Improvements eae sas ba divs i 1,59,24 000 
Miscellaneous ave vee 7 27 ,83,000 


Miscellaneous adjustments between the 
Central and Provincial Governments 
Extraordinary Items 
Capita] Expenditure charged to Revenue 2 12,63,000 


Total Expenditure charged to Revenue »  11,49,05,000 


A very welcome feature of this Budget was an 
increased expenditure on the Beneficent Departments. 
In 1938637 this expenditure was Rs. 2.87 crores. 
For 1937-38 there was an advance of Rs, 41 lakhs 
over it, the total amount of expenditure being 
Rs. 3.28 crores. There is, however, much further 
scope in respect of expenditure on these activities. 
Moreover, the Government, it was given out, was 
contemplating heavy calls on its expenditure in 
order to give a substantial relief to small 
landholders, iatroduction of prohibition in some 
selected districts and some other schemes of industrial 
development. For.this reason fresh sources of revenue 
and drastic retrenchment in expenditure are required. 
The (tovernment is keenly waiting for the Report of 
the Resources and Retrenchment Enquiry Committee 
to guide them in the dual task of finding new sources 
of revenue and effecting economies in certain 
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directions where they may be called for.* 


Financial Relations between the Crown and the Indian Special 
tates.—It is expressly laid down that the provisions Provisions 
mentioned above in connection with the financial cate 
relations of the Federation and the Provinces do not 
affect any duties or taxes levied in any Federated 
State otherwise than by virtue of an Act of the 
Federal Legislature applying in the State.t Separate 
and special provisions are made in the Act for 
regulating the financial relations between the Crown 
and the States. Much will also depend on the 
terms on which a particular State accedes to the 
Federation. Special provision is made for the supply of 
supply of funds tothe Crown for the discharge of inde ia 
functions in connection with the States that do not join respect of 
the Federation. It is laid down that the Federation {2ctions im 
shall pay to His Majesty in each vear the sums err ies 
stated by His Majesty's Representative for the exercise Federating 
of the functions of the Crown in its relations with States 
Indian States to be required for the discharge of 
those functions. which include payment of any 
customary allowances to members of the family or 
servants of any former Ruler of any territories in 
India.? 

This provision makes the Federal Revenues res- 
ponsible for meeting the expenditure of the Crown iindeai 
in connection with the Non-Federating States and the Federa- 
the sphere of activities of the Federated States outside tion 
the Federal sphere. This is rather unjust to the 
Federation because it is agreed that the relations of 
the States are directly with the Crown and not with 
the Government of India. If it is so, it should be the 
Paramount Power which should foot the bill in this 
connection. There might have been some justifica- 
tion forthe payments being made from the coffers 
of the Government of India, when the tributes 





ei, AT 


* The state of affairs, as it has actually developed, in the Punjab 
is not as happy as described above The Finance Minister had esti- 
mated a small surplus of Rs. 5 lakhs for the year 1938-39. According 
to the revised estimate this surplus would be changed into a deficit of 
Rs. 27 lakhs. For this year (1939-40) the Budget provides fora deficit 
of Rs. 29 lakhs. This not very welcom change is mainly due to the 
Hissar famine which has adversely influenced the finances of the Pro- 
vince. It was pointed out by the Finance Minister that but for the: 
famine there would have been a surplus of Rs. 26 lakhs. 


+ Sec. 143 (1). Sec, 145: 
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received from the Indian States were credited to 
that: Government. But now that the policy of 
gradual abolition of these tributes has been recom- 
mended, there does not seem to be any justification 
for this expense being charged on the Federal 
revenues. 

Taxes to which the States are liable.—The entry of 
the States in the Federation has made the problem 
of Federal finance all the more difficult. In accord- 
ance with the recognized principle that there should 
be a uniform distribution of burdens and advantages 
among the units of the Federation, the States must 
contribute their due share to the Federal fisc. While 
recognizing this, they made it clear that they were 
not. prepared to allow the levy of direct taxation 
by the Federation in their territory. Thus it added 
to the troubles of the framers of the Constitution, 
as they were called upon to devise a scheme 
which should be satisfactory to the States but at 
the same time bring enough money to the Federation. 

Under the scheme of the Act, the States joining 
the Federation are not liable to direct Federal taxation, 
such as Income-tax, Succession Duties, Stamp Duties. 
Terminal Taxes, etc., except if they themselves 
agree. to their levy by the terms of their Instru- 
ments of Accession. Corporation Tax can be 
extended to a Federated State after the lapse of 
ten years after the establishment of the Federation. 
In the case of this tax as well as the Federal sur- 
charge on Income-tax, the Rulers of the Federated 
States have to be given the option of making 
payment to the Federal Government of an equivalent 
sum in lieu of the net proceeds which it is estimated 
would result from these taxes if levied and collected 
directly. In the case of the Corporation Tax, the 
Federal officers cannot call for any information or 
returns from any corporation inthe State, but it is 
the duty of the Ruler to cause to be supplied the 
required information to the Auditor-General of India 
for the purpose of determination of these sums. 
Other taxes that affect the States indirectly are the 
Customs Duties, Export Duties, Salt Duty, Currency 
Profits, Profits on trading companies earned in the 
States and brought to account in British India. The 
States’ contribution to the Federal revenues also in- 
ea direct contributions in the form of tributes, 
if any. 
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The States’ contribution to the revenues of the 
Federation may-be classified as follows :— 

($) Taxes to which the States are liable to contri- 
bute in normal times: Customs Duties; Export 
Duties; Federal Excise Duty; Salt Duty ; Corporation 
Tax (leviable after ten years after the establishment of 
the Federation). 

(it) Tazes to which the States are liable to contri- 
bute at the time of financsal stringency: Surcharge on 
Income-tax. 

(i2) Other sources of Revenue to which the States 
will contribute either directly or indirectly: Certain fees 
on Federal matters: Profits on the working of Federal 
Railways, Postal Department, Mint and Currency, 
the Reserve Bank, etc.; and direct contributions, 
if any. 

(iv) The States are not liable to contribute to 
Income-tax and Property Taxes levied in normal times 
and to Federal surcharges on Terminal Taxes, Stamp 
Duties, and Succession Duties even at the time of 
financial stringency. 


It should, however, be pointed out that the 
Federated States, like the Provinces, are probably 
subject to the general power of the Governor-General 
to empower by a public notification the Federal 
Legislature or a Provincial Legislature to enact a 
law with respect 10 any matter not enumerated in 
the Federal, Provincial or Concurrent Lists, includ- 
ing a law imposing a tax not mentioned in these 
Lists.* The States, however, may save themselves 
from the operation of this provision by putting a 
condition in their Instruments of Instruction. 


Remission of the States’ Contributions. 


‘‘ The entry of the States into Federation, ..... involves some 
complicated financial adjustments mainly in respect of tributes and 
ceded territories; but these, though of importance to individual 
States, do not fundamentally affect the Federal finance scheme as a 
whole.’’} 


These adjustments are provided for by the Act. 
The whole question was examined by the Indian 
States Enquiry Committee (Financial). commonly 
known as the Davidson Committee. The recom- 
mendations of the Committee were generally 
accepted by the Joint Parliamentary Committee 
and were embodied in the new Act. : 


* Sec. 104 + J.P.C. Para. 263. 
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In the first place, some ‘States pay at present 
“cash contributions” or “tributes” to the Crown. 
These payments form part of the revenues of 
India. 


‘* The amounts vary from Rs. 24} lakhs in the case of Mysore 
to Rs.3 in the case of a small State named Ranasan in the 
Mahikantha agency of the Bombay Presidency. The tributes have 
arisen from the terms on which territory was exchanged or restored, 
or from the settlements of claims between the Governments, but 
in many cases it is in lieu of former obligations to maintain or supply 


troops,’’* 

The total amount of these “tributes” is a little 
over Rs. 77 lakhs per year including inter-State 
contributions that have been assigned to the British 
Government or that have lapsed. The Davidson 
Committee went, into the origin of these tributes and 
opined that they were not feudal in nature, and were 
imposed in lieu of military guarantees. They become 
anomalous in a Federation where all units are 
supposed to he equal for the purposes of sharing 
benefits and burdens. The same may be said of the 
territories ceded to the British Government by the 
Indian States in the past. The Davidson Committee, 
therefore, recommended that the payment of these 
tributes should be abolished under certain conditions, 
and adjustments may be made in respect of them, 
Regarding “ ceded territories ” of the States, it recom- 
mended that compensation should be paid by the 
Federal Government to the States concerned, taking 
the net values of such territories as estimated at the 
time of cession as a basis for the purpose. 


Immunities enjoyed by the States.—But the States 
also enjoy certain immunities or advantages which 
have a money value. They may be stated as under :— 


(az) Certain States levy their own Customs Duty 
and enjoy immunity from contribution to the Central 
Customs Revenue. The value of this privilege is 
estimated to be approximately Rs. 18242 lakhs a year. 


(6) Certain States manufacture their own salt 
and enjoy immunity from contribution to the Central 
Salt Revenue. This involves the sum of Rs. 46°06057 
lakhs per year. 

(c) Certain States enjoy certain immunities in 
respect of the Posts and Telegraphs in the shape of 
free carriage of official State correspondence by the 





* Ramasubrahmanyam, K. V.; ‘‘ The Evolution of Indian 
Constitution'’ p. 130. 
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Postal Department, and of free annual grants of 
service stamps. The first involves a sum of Rs. 714,640 
and the second involves the sum of Rs. 312,385 per 
year. Besides, certain States carry on their own postal 
system, having entered into conventions with the 
Government of India, while others do so without 
having entered into any conventions with that 
Government. The Committee could not estimate the 
money value of these. 
, (d) Certain States enjoy the privilege of having 
Free Import of Goods in Bond.” This privilege is 

particularly enjoyed by the State of Kashmir under 
the Treaty of 1870, The value of this, as estimated 
by the Davidson Committee, is Rs, 25 lakhs a year. 

(e) Certain States enjoy certain rights regarding 
“Coinage and Currency.” 

‘“ The number of States that possess rights of coinage are less 
than twenty and of these only seven deserve serious consideration, 


as having a right to mint coins of higher value, and only Hyderabad 
possesses a paper currency which produces considerable profit.'’* 


The Committee does not recommend buying up 
of this privilege except in the case of Hyderabad as it 
thinks that the exercise of this right by the othér States 
is not likely to involve them 1n any serious competition 
with the Federation. The value of the privilege 
enjoyed by Hyderabad is estimated to be abort 
Rs. 17 lakhs per year. The total value of the immuni- 
ties of all the States has been estimated to be about 
Rs, 225 lakhs a year. 


Thus it will be understood that the Indian 
States owe something to the (tovernment of 
India and the latter owe something to the Indian 
States. In the mutual adjustment, account must be 
taken of the credit and the debit sides. The Cominit- 
tee’s recommendation, therefore, was that the value of 
the privileges and immunities enjoyed by the States 
should be set off against the value of the contributions, 
tributes, and the ceded territories. In other words 
the States should receive benefit only to the extent of 
the excess of the cash value of the latter over the 
former. A State, however, on joining the ‘ Fedératisn® 
can surrender a particular immunity or immunities. 
In this case there will be no debit against it to be 
availed of by the Federation. Moreover, the “ immu- 





*N, Raja Gopala Aiyangar: The Government of India Act, 
1935, p. 188. 
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nity debit” is not to be paid in cash by a State when it 
joins the Federation, but it is available only for 


‘setting off purposes against the money value of its 


claims. Thus if a State has not got any claim of that 
kind, it cannot be called upon to pay off its “immuni- 
ty-debit.” and thus leaving it to benefit to that extent. 
This means a definite loss to the future Federation of 
India as the value of the “immunity debit” due to the 
Federation is estimated to be more than Rs. 255 lakhs 
while the total claims of the States valued at are Rs. 117 
lakhs a year. Even to the extent of full Rs. 117 lakhs 
the Federation cannot gain, because the States are 
treated in their individual capacities and as such are con- 
cerned only with their own immunitiesand claims. In 
the case of the States which have both credit and debit, 
there can be aget off, but where there is only credit. 
there cannot be any set off and the Federation suffers, 
In other words the creditor States are entitled to pay- 
ment. but the debtor States have no liability to pay off 
to the Federation. This is calculated to work as 
inducement to certain States like Kashmir, Mysore, 
and Baroda. which gain financially by joining 
the Federation. The general recommendation of 
the Committee about the tribute is that in the 
case of the States where they exceed five per cent of 
their total annual revenues, they should go to the 
extent of the excess unconditionally whether the States 
join the Federation or not. This involves a sum 
of about Rs. 10 lakhs. Regarding the remainder of 
the tributes, the Committee recommends conditional 
abolition on the States joing the  Fvderation. 
The abolition in this case is also gradual, taking 
effect pari passu with the enjoyment by the Provinces 
of their share of Income-tax under 8, 138, and in any 
event not later than a period of twenty years from. the 
commencement of the Federation. In other words, 
the period in which the tributes are to be abolished 
is to correspond to the period during which it is 
proposed to defer the full assignment to the Provinces 
of a share of Income-tax, subject to the maximum 
time limit of twenty years. Evidently the Income-tax 
paid by the Provinces and the “ tributes” paid by the 
States have been considered analogous and, therefore, 
in the matter of receiving the share of Income-tax 
the Provinces, and in the matter of remission of the 
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tributes the States, have been treated alike. It may 
be noted here that the Government of India (Distribu- 
tion of Revenues) Order in Council 1936 prescribes a 
period of ten years for the purpose. This is, however, 
subject to the power of the Governor-General to 
enlarge the period in the interests of the financial 
stability of the Federation. 

Ceded territories and tributes have been treated 
alike, and the above provisions also apply to the 
former. But according to the recommendation of the 
Committee, the payments in respect of such territories 
should be conditional, commencing after the entry of 
the States concerned to the Federation. 


States’ Maritime Customs—The Indian States 
enjoying a right to levy their own Sea Customs 
present a very difficult problem as far as their entry 
to the Federation is concerned. The total sum 
involved in respect. of this right is Rs. 182 lakhs per 
annum, and the States concerned seem reluctant to 
give up this right. But the retention by any unit of 
the Federation of its own Sea Customs receipts runs 
counter to the ideal of a true Federation, The States’ 
Enquiry Committee, therefore, observed : 


“Tf, therefore, the port-owning States are to enter the 
Federation, as every one must desire that they should, room must be 
found ‘for a compromise in which ideals and logic would yield in 
some measure to hard facts. An arrangement whereby the Maritime 
States were at least enabled to retain in their own hands the value 
of the duties on goods imported through their ports for consumption 
by their own subjects, eventhough it would involve some slight 
diminution of Federal Revenues, might well be accepted in a Federal 
scheme embracing so many diverse elements. In recommending 
that it be considered how far such an arrangement would be pratic- 
able, we do not exclude the possibility of modifications or adjust- 
ments to meet locaj circumstances.'’* 


The Joint Parliamentary Committee wrote in 
this connection :— 
ie ee ee ee We think it most desirable that these 
difficulties should have been resolved before the Federation 
comes into being. The general principle which we should Jike 
to see applied in the case of the Maritime States which have a right 
to levy Sea Customs is that they should be allowed to retain only 
so much of the customs duties which they collect as is properly 
attributable to dutiable goods consumed in their own State; but we 
recognize that treaty rights may not make it possible in all cases to 
attain thisideal. But if insistence upon treaty or other rights in any 
particular case makes such an arrangement (perhaps with -certain 
adjustments or modifications) impossible, then it seems to us that the 
question will have to be seriously considered whether the State 
could properly be admitted to the Federal system.’ 
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* States Enquiry Committee Report. + Para. 265. 
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Land Customs Duties imposed by the Indian States.—It 
is desirable that there should be free internal trade 
in a Federation, the units considering themselves 
members of a sort of Zollverein. Only, the Federal 
Government should have power to impose tariffs and 
restrictions on trade. In India, however, many States, 
notably Kashmir, enjoy this privilege and derive 
considerable revenue from it, which they can ill affor 
to lose. The J. P. C. observed on this point: : 

‘* We recognize that it 1s impossible to deprive States of revenue 
upon which they depend for balancing their budgets and that they 
must be free to alter existing rates of dutv to suit varying conditions. 
But internal customs barriers are in principle inconsistent with the 
freedom of interchange of a fully developed Federation, and we are 
strongly of the opinion that every effort should be made to substitute 
other forms of taxation for these interna) customs. The change must, 
of course, be left to the discretion of the States concerned as 
alternative sources of revenue become available. We have no reason 
for thinking that the States contemplate any enlargement of the 
general scope of their tariffs and we do not believe that it would be 
in their interest to enlarge it. But in any case we consider that the 
accession of a State to the Federation should imply its acceptance of 
the principle that it will not set upa barrier to free interchange so 
formidable as to constitute a threat to the future of the Federation : 
and, if there should be any danger of this, we think that the powers 
entrusted to the Governor-General in his discretion would have to 
be brought to bear upon the States,'’* 


Proposals in the Act.—The recommendations of the 
Davidson Committee. supported by the J. P. C. as they 
are, have been embodied in the new Act, though they 
make the system rather complex and anomalous, and 
involve the Federation in a loss which is estimated to 
be approximately rupees one crore. 


Payments from or by the Indian States — A] 
payments in respect of loans or other dues from any 
Indian State, which formed part of the revenues of 
India before the passing of this Act, are to be received 
by His Majesty. If His Majesty so directs, they shall 
be placed at the disposal of the Federation. His 
Majesty, however, can remit at any time the whole, or 
any part of any such contributions or payments, if he 
thinks fittodoso.f 

Remission of States’ Contributions.—His Majesty is 
empowered, in signifying his acceptance of the 
Instrument of Accession of a State, to agree to remit 
over a period not exceeding twenty vears from 
the date of the entry of the State to the Feder. 
ation any cash contributions which are payable by 


* Para, 264. + Séc. 146. 
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that State. Moreover, where any territories have 
been voluntarily ceded to the Crown by a Federated 
State before the passing of this Act in return for 
specific military guarantees or for the discharge of 
the State from obligations to provide military assis- 
tance, that State shall receive such sums as in the 
opinion of Mis Majesty ought to ke paid in respect 
-of any such cession, if His Majesty directs to that 
effect while signifying his acceptance of the Instru- 
ments of Accession of that State. Where these pay- 
ments are for military guarantees, these military 
guarantees shall be waived. Such a direction must 
-gecure that such remission of payment shall not be 
made until the Provinces have begun to receive their 
shares of the Income-tax ; and also that ths remission 
shall be complete before the lapse of twenty years from 
the date of entry of the State in the Federation or 
before the end .of the second prescribed period 
mentioned in the provision in respect of Income-tax, 
whichever first occurs. Besides no contribution shall 
_be remitted except in so far as it exceeds the value of 
any privilege or immunity enjoyed by the State. 
Account shall be taken of the value of any such 
privilege or immunity in fixing the amount of any 
payments in respect of ceded territories. These 
provisions also apply in the case of any _ cash 
-contributions the liability for which has been aischarged 
by payment of a capital sum before the passing of 
this Act. In such a case His Majesty may agree that 
such capital sum shall be repaid either by instalments 
or otherwise. Such repayments are to be considered 
remissions for the purposes of these provisions, 


“Cash Contributions,” as used here, mean the 
periodical contributions in acknowledgment of the 
‘suzerainty of His Majesty, including contributions 
payable in connection with.any arrangement for the 
help of a State by His Majesty, and contributions in 
commutation of any obligation of a State to 
provide military assistance to His Majesty, or for the 


maintenance of a special force for service, or of local - 


military force or Police, or in respect of the expenses 
-of an agent, contributions fixed on the ereation or 
restoration of a State, or a re-grant cr increase of 
territory, for grants of land on perpetual tenure or 
for equalization of the value of exchanged .territory, 
and contributions formerly payable to another State 
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necessary in the interests of the general advance, the 
States in view of their claims to internal sovereignty 
could not be, treated nor were they willing to be treated, 
in the same way. In the actnal scheme they have not, 
allowed the framers to deal with their finances in the 
way considered: necessary for the general advance, 
but insisted and have secured the recognition of their 
interests and rights. The control of the Federation 
over their finances would extend toa limited sphere, 
and even that will depend on the terms of the indivi- 
dual Instruments of Accession. Under the circum- 
stances they can have no claim toany further financial 
help from the Federation than has been allowed, and 
can have no ground to complain against this alleged 
discriminatory treatment. 


_ Against the opinion of Professor Shah and Mr. 
Varadarajan may be quoted the opinion of Dr. Sir 
Shafaat Ahmad Khan : 


‘“ The financial scheme evolved by the Round Table Conference 
is defective from the point of view of equality of Federal units. The 
incidence of taxation in the two classes of units varies considera- 
bly, and British Indian Provinces are called upon to pay a dispropor- 
tionate amount of Federal expenditure....... The cost to 
British India of attaining national unity and solidarity is not 
too high for the realization of a dream of twenty centuries.’ ’* 


According to Mr. M. K. Muniswami : 

** Ultimately the position of some of the States would be similar 
to the position of ‘Deficit Provinces’ to be subsidised by the 
Federation. We may derive such consolation as we may from the 
observations of the Davidson Committee that ‘ By the very fact of 
their entry into the Federation, the States make a contribution which 
is not to be weighed in golden scales; if after every adjustment has 
been made there is stil] a substantia) balance against British India it 
ought not to matter.’ Thus the States bear only the burden of 
indirect taxes and of a military force for the defence of India costing 
them a paltry amount (two crores and 38 lakhs). While the Ntates 
may be permitted their inland customs duties or other privileges, 
there is no reason why they should not pledge their revenues as a 
security for federal loans especially in view of the fact that in the new 
Federal Legislature they will have enough pull.’ 


= . Itis perhaps inthe fitness of things that an 
anomalous Federation like the Indian should have an anomalous and 
unequal financial settlement ..... . But as already pointed out 
it is weighted in favour of the units of the Federation, more particu- 
larly the State units. ..... 


In view of these opinions, and what has been said 
above. it may be asserted that the system of financial 
adjustments is favourable to the States. 


* The Indian Federation: p. 191. 
The Indian Journal of Economics, April, 1936, pp. 442, 443. 
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Miscellaneous Financial Provisions.—No burden can 
be imposed on the revenues of the Federation or of 
the Provinces except for the purposes of India or 
some part of India. Nevertheless the Federation or 
a Province may make grants for any purpose irrespec- 
tive of the fact that the Federal or the Provincial 
Legislature cannot make Jaws about it.* 


As far as the custody of public money is concern- 
ed, it is provided that the Governor-Geveral or a 
Governor, as the case may be, exercising his individual 
judgment, may make rules securing that all public 
moneys shall, with any specified exceptions, be paid 
into the public account of the Federation or of the 
Province. These rules may prescribe or authorize 
some persons to prescribe the procedure regarding 
payment, withdrawal, and custody of moneys into the 
oe account and any other matters connected with 
that.7 


The following powers in respect of the Reserve 
Bank of India are to be exercised; by the Governor- 
General in his discretion : 


(7) the appointment and removal from office 
of the Governor and the Deputy Governors of the 
Bank, the approvalof their salaries and allowances 
and the fixing of their terms of office : 


(#7) the appointment of an officiating Governor 
or Deputy Governor of the Bank ; 


(ii) the supersession of the Central Board of 
the Kank and any action connected therewith ; 


(tv) the liquidation of the Bank. 


The Governor-General is to exercise his individual 
judgment in nominating Directors of the Reserve 
Bank of India and in removing any such Director. 
No’ Bill or amendment attfecting the coinage or 
currency of the Federation or the constitution or 
functions of the Reserve Bank of India can be 
introduced in the Federal Legislature without the 
previous sanction of the Governor-General to be 
given in his discretion.$ 


The Federal property vested in His Majesty 
is exempt from all taxes imposed by any authority 
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within a Province or a Federated State, except if it 
is Otherwise provided by a Federal law, but any 
such property which was liable to such a tax before 
April 1st, 1937, shall continue to be so, as long as that 
tax continues, until it is otherwise provided by a 
Federal Act.’* 


Similarly a Provincial Government and the Ruler 
of a Federated State are not liable to Federal 
taxation in respect of lands or buildings situated in 
British India or income accruing, arising or received 
in British India. Butifatrade or business of any 
kind is carried on by oron behalf of such a Provin- 
cial Government in auy part of British India outside 
the Province or by a Ruler in any part of British 
India, the above-mentioned exemption does not apply 
to it. Moreovera Ruler of a State is not exempted 
from the payment of Federal taxation in respect of 
his personal property in lands, buildings or other 
personal income, This provision, however, does not 
aftect any exemption from taxation enjoyed as a 
matter of right at the time of the passing of this 
Act by the Ruler of an Indian State regarding Indian 
Government Securities issued before that date.7 


Provision is also made regarding proper adjust- 
ment in respect of certain expenses and pensions.; 
It is laid down that where the expenses of any 
court or commission, or the pension of a person who 
has served under the Crown in India are charged on the 
Federal or the Provincia] revenues, and in the case of 
the Federal revenues the court or commission serves 
any of the separate needs of a Province, or the person 
jn question has served wholly or in part in connection 
with the Provincial affairs, such contribution in 
respect of the expenses or pension shall be paid to the 
Federal revenues from the Provincial revenues as 
may be agreed, orin the absence of the agreement, 
as may be determined by an arbitrator to be appointed 
by the Chief Justice of India. Similarly in the case 
of a charge on the Provincial revenues, if the court 
or commission serve any of the separate needs of the 
Federation or another Province, or the person has 
served wholly or in part in connection with the 
Federal affairs or the affairs of another Province, such 
contribution in respect of the expenses or pension 


— 


* Sec, 154. + Sec. 155. ] Sec, 156. 
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the Federation or of the other Province, as may be 
agreed, or in the absence of agreement, as may be 
determined by an arbitrator to be appointed by the 
Chief Justice of India. 


The Federation and the Provinces must provide 
sufficient moneys in the hands of the Secretary of 
State for making payments in respect of any liability 
which has to be met out of the Federal or the Pro- 
vincial revenues as the case may be. Similarly tbe 
Secretary of State and the High Commissioner for 
India must receive sufficient money to pay all pensions 
payable out of the Federal or the Provincial revenues, 
as the case muy be, in the United Kingdom orthrough 
officers accounting to the Secretary of State or to the 
High Commissioner.* 


Adjustment of Monetary Relations with Burma — 
Burma was separated from India on April Ist, 1937. 
His Majesty in Council was empowered to make 
the necessary provisions for defining and regulating 
the relations between the monetary systems of India 
and Burma. and also for giving effect to any arrange- 
ments with respect to financial relations made before 
April Ist, 1937, with the approval of the Secretary of 
State by the Governor of Burma in Council with the 
(sovernor-General in Council or any other person. 
Any sum required by such an Order in Council to 
be paid by the Federation is charged on the 
Federal revenues. His Majesty in Council can also 
make provisions for the grant of relief from any 
Federal tax on Jncome in respect of income taxed or 
taxable in Burma. Lastly, with the purpose of 
preventing undue disturbance of trade between 
India and Burma, in the period immediately follow- 
ing the separation of India and Burma and 
also for safe-guarding the economic interest of 
Burma during this period, His Majesty may by Order 
in Council give necessary directions regarding the 
duties which are to be levied on goods imported into 
or exported from India or Burma, and connected 
matters.t Effect has been given to these provisions by 
the India and Burma (Burma Monetary Arrangements) 
Order, 1937. Burma is kept under the curreney system 
of India. The Reserve Bank of India is to perform 
similar functions in relation t> Burma which it performs 
in relation to India subject;to proper adjustments of the 
profits accruing from currency and note issue between 
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the Government of Burma and the Government of 
India. Regarding share of Burma in the Public Debt of 
India, provision is made by the Government uf Burma 
(Miscellaneous Financial Provisions), Order 1937, in 
accordance with the recommendations of the Amery 
Tribunal. Under this Order the Government of India 
was to receive from the Government of Burma a sum 
of Rs. 3,24,01,000 in respect. of the year 1937-38. The 
sum in respect of subsequent years is to be fixed by 
further Orders in Council. 


Additional Cost of Federation —Another important 
aspect of Federal finance of India, as has been pointed 
out before. is the additional expenditure involved in 


the proposed constitutional changes. In respect of 
this, the J. P. C. observed : 


** We have been furnished with an estimate of the new overhead 
charges which would result from the adoption of the Constitution 
proposed in the White Paper; thatisto say, the additional expen- 
diture required by reason (inter alia) of an increase in the size of the 
Legislatures and electorates, or the establishment of the Federal 
Court. These would amount to 3 crore (56) per annum, attributable 
to the establishment of Provincial Autonomy, and another ? crore 
(.56) per annum, atributable to the establishment of the Federation. 
We understand that these would be the only fresh burdens imposed 
upon the taxpayers of India as a direct result of the constitutional 
changes. The amount, under present financial conditions, is by 
no means negligible, but is not of very serious dimensions. There are, 
however, apart from the new overhead charges, certain other factors 
affecting the financial position which it is necessary tc pass in review. 
The most important of these is the separation of Burma; and although 
this will not in itself involve a financial loss to the taxpayers of India 
and of Burma considered as a whole, the revenues of India will suffer 
a loss estimated to be possibly as much as 3 crores (2°2) per annum, 
less the yield of any revenue duties on imports from Burma, which 
may he introduced from the date of separation.’'* 


The actual loss to the Indian Exchequer conse- 
quent on the separation of Burma from India in 
the year 1937-38 was Rs. 4,26 lakhs. 


According to Sir Malcolm (later Lord) Hailey, the 
estimated increased expenditure of the Central Govern- 
ment in respect of the constitutional changes is as 


under : — 
Increased expenditure in respect of the Federal 
Court and the Federal Legislature ... '56 million pounds 
Reduction of Currency receipts on account 
of the establishment of the Reserve Bank... ‘75 million pounds 
Disappearance of receipts from opium . ‘47 million pounds. 
Loss on account of the separation of Burma ... 2°00 million pounds 
Grants to the deficit Provinces .-. 1'00 million pounds 


© 4°78 million pounds. 
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The total new expenditure mentioned in Sir 
Malcolm (now Lord) Hailey’s Memorandum is 6 million 
pounds, This is a fairly gloomy outlook and the 
pertinent question was asked if this new expenditure 
could be provided for, or that the proposed 
Federation will split on the rock of finance. The 


position was carefully examined by Sir Otto Niemeyer, 
who wrote: 


“On a general review of the existing tendencies, I should 
conclude that the budgetary prospect of India, given prudest 
management of her finances, justify the view that adequate arrange- 
ments can be made step by step to meet the financial implications of 
the new Constitution. A change of constitutional and administrative 
arrangements cannot of course in a moment after the general 
financial position or enable all conceivable financial desires to be met, 
but I see no reason why a cautious but a steady advance should not 
be achieved.”’ 


He, therefore, recommended that— 

‘“* His Majesty's Government may safely propose to Parliament 
that Part III of the Government of India Act, 1935, should be brought 
into operation a year hence."’ 

Thus Provincial Autonomy was inaugurated 
on April 1, 1937. It remains to be seen -how the 
Federation fares financially, when it is established : 


Provisions in respect of Borrowing.—-Special pro- 
vision is made in the Act for borrowing by the 
Secretary of State, the Federal Government. and the 
Provincial Governments. All powers* vested in the 
Secretary of State in Council of borrowing on the 
security of the revenues of India have ceased 
since April 1, 1937, when the Provincial part of 
the Act commenced. But during the period of 
transition till the establishment of the Federation 
of India, the Secretary of State may, within 
the prescribed limits contract sterling loans on 
behalf of the Governor-General in Council, if the 
Parliament so provides by passiag an East India 
Loans Act. Subject to this provision, the Federation 
can borrow upon the security of the Federal revenues 
and give guarantees within the limits fixed by an Act 
of the Federal Legislature.t Similarly the Provinces 
can borrow upon the security of the Provincial 
revenues and give guarantees within limits fixed by 
the Acts of the Provincial Legislatures. Within the 
limits mentioned above and subject to such conditions 
that may be imposed by it, the Federation may make 


loans to the Provinces or give guarantees in respect 
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of Provincial loans. Sums required for making loans 


to the Provinces are to be charged on the Federal 
revenues. The Provinces cannot borrow outside 
India without the consent of the Federation. Nor 
can they raise any loan if they still owe something in 
respect of a loan made to them by the Federation or 
the Governor-General in Council, or in respect of a 
loan about which a guarantee has been given by the 
Federation or by the Governor-General in Council. 
This consent may be made to depend on conditions 
which the Federation may think fit to impose, but it 
cannot be withheld unreasonably. If sufficient cause 
is shown the Federation cannot refuse to make a loan 
to. or to give a guarantee in respect of a loan raised 
by a Province, or impose any unreasonable condition. 
If there is any dispnte about this. the Governor- 
General shall finally decide it at his discretion.* 


As in respect of the Provinces, so in respect of 
the Federated States, the Federation may make loans 
to them subject to conditions which it may think fit 
to impose. And subject to fixed limits as mentioned 
above, it can give guarantees in respect of loans 
raised by any Federated State.7 


The Colonial Stock Acts, 1877 to 1900, apply? to 
the sterling stocks issued after the establishment of 
the Federation though the procedure laid down in 
Sec. 20 of the Colonial Stock Act, 1877, in 
respect of bringing proceedings is not compulsory in 
this case. Any conditions prescribed by the Treasury 
under Sec. 2 of the Colonial Stock Act, 1900, are 
deemed to have been fulfilled in respect of such 
stock issued by the Federation until Parliament 
otherwise determines. And securitiesin which a trustee 
might invest trust funds before April 1, 1937, continue 
to be trust securities. These provisions introduce 
the necessary changes in respect of the horrowing 
powers of the Federation and the Provinces in conso- 
nance with the transfer of finance to the control of 
the popular Ministers, and the popular Legislatures 
both at the Centre and in the Provinces. The 
Governor-General, however, is instructed in his Ins- 
trument of Instruction to see that a— 


** borrowing policy is not pursued which would in his judgment 
prejudice tbe credit of India in the money markets of the 


_ world.”’ 
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Audit and Accounts —Under the old Constitution, 
audit and accounts in India, both Central and Provin- 
cial, were carried out by a combined staff under the 
Auditor-General. Audit of the accounts of the 
Secretary of State was carried out by the Auditor of 
Indian Home Accounts. The report of the former 
was presented to the Indian Legislature while that of 
the latter was presented to the Parliament. As finance 
is a transferred subject under the new Constitution, it 
1s necessary that the Auditor-General of India should 
report to the Governments and the Legislatures 
in India, instead of the Secretary of State in Council. 
The J. P.C. recommended the continuation of the 
centralized system of Audit and Accounts though the 
Provinces were to be allowed to have their own 
systems if they so desired. The audit of the accounts 
of the offices of the Secretary of State and the High 
Commissioner. in the opinion of the Committee, 
should be made by a Home Auditor on behalf of the 
Auditor-General in India and that the report should 
go through the latter to the Indian Legislature.* 


The Auditor-General of India.—The Act embodies 
these recommendations. It provides that there shall 
be an Auditor-General of India. to be appointed by 
His Majesty and removable from office only in the 
sameway as a Judge of the Federal Court. His con- 
ditions of service are to be prescribed by His Majesty 
in Council, subject to the condition that he shall not 
be eligible for further office under the Crown in India 
‘after he ceases to be the Auditor-Genera], His salary 
or his rights in respect of leave of absence. pension or 
age of retirement cannot be varied to his disadvantage 
after his appointment. The salary. allowances, and 
pensions payable to or in respect of the Auditor- 
General are to be charged on the Federal revenues. 
The salaries. pensions, etc., of his staffare also to be 
paid out of the Federal revenues. 

He is to perform such duties and exercise such 
powers in relation to the accounts of the Federation 
and of the Provinces as may be prescribed by an Order 
in Council or by rules made under it, or by any subse- 
quent’ Act of the Federal Legislature varying or 
extending such an Order. But no such Bill or amend- 
ment can be introduced or moved without the 
previous sanction of the Guvernor-General in his dis- 
cretion.. The accounts of the Federation must be 
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_kept.in the form prescribed by the Auditor-General 


of India with the approval of the Governor-General. 
With a similar approval he may issne directions with 
regard to the methods or principles in accordance 
with which any accounts of the Provinces ought to 
kept, and the Provincial Governments must obey these 
directions.* The Auditor-General of India’s reports 
relating to the accounts of the Federation are to be 
submitted to the Governor-General. who is to get 
them placed before the Federal Legislature. Similarly 
the reports of the Auditor-General of India or of the 
Auditor-General of a Province relating to Provin- 
cial accounts, are to be submitted to the Governor of 
the Province, who isto get them placed before the 
Legislature of the Province. 


The Provincial Auditors-General.—Provision is also 
made fur the appointments of the Anditors-General for 
the Provinces. If a Provincial Legislature passesan Act 
after April 1. 1939, charging the salary of an Auditor- 
General for that Province on the Provincial revenues, 
His Majesty may appoint such an Auditor-General. 
The latter shall perform the same duties and the same 
powers in relation to the audit of Provincial accounts 
as the Auditor-General of India. This appointment 
however, cannot be made until after three years after 
the passing of the Provincial Act providing for the 
appointment. The above-mentioned provisions in 
relation to the Auditor-General of India in respect of 
salaries, duties, etc., are also applicable to the Auditor- 
General of a Province subject to the condition that 
the functions of tbe Federal Legislature and the 
Governor-General in that case are to be performed by 
the Provincial Legislature and the Provincial 
Governor in this case, and for “ the revenues of the 
Federation " is to be substituted “ the revenues of the 
Province. Moreover a Provincial Auditor-General 
is eligible for appointment as the Auditor-General of 
India.? 


The Auditor of Indian Home Accounts.—Provision 
is made in the Act for an Auditor of Indian Home 
Accounts. He isto be appointed by the Governor- 
General in his discretion and is removable from office 
in the same way and for similar reasons as a Judge 
of the Federal Court. The conditions of service for 
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this officer are also to be prescribed by the Governor- 
General in his discretion, but his salary and rights in 
respect of leave of absence, pension or age of retire- 
ment cannot be changed to his disadvantage after 
his appointment. He shall perform such duties and 
exercise such powers in respect of transactions in the 
United Kingdom affecting the revenues of the 
Federation, of the Federal Railway Authority, or of 
any Province, as may be prescribed by, or by rules 
under an Order of His Majesty in Council, or by any 
Act of the Federal Legislature varying or extending 
such an Order, but no Bill or amendment for this 
purpose can be introduced without the previous 
sanction of the Governor-General to be given at his 
discretion. 


The Auditor of Indian Home Accounts shall 
work under the general superintendence of the 
Auditor-General of India. His report regarding 
transactions affecting the Federal revenues is to be 
submitted tn the Auditor-General] of India, who shall 
include it in his report to be submitted to the 
Governor-General. His report regarding transactions 
affecting the revenues of a Province having an 
Auditor-General of its own, is to be submitted to that 
Auditor-General. The latter shall include it in his 
report for submission to the Governor of his Province. 


The expenses, including the salary, allowances 
and pension, of the Auditor of Indian Home Accounts 
are charged on the revenues of the Federation. 
Similar expenses of his staff are also to be paid out 
of the Federal revenues. 


It 1s also provided in the Act that His Majesty in 
Council may require the Auditor of Indian Home 
Accounts to perform in respect of Burma wholly or 
partially the functions which he performs in relation 
‘to India. In that case he may make the necessary 
‘provision and fix the payments to be made from the 
‘revenues of Burma to the revenues of the Federation 
in respect of the above mentioned services.* 


Audit of Accounts in respect of the Crown's functions 
regarding the Indian States—It is provided that the 
accounts relating to the discharge of the functions of 
the Crown in its relations with the Indian States shall 
be audited by the Auditor-General of India, These 


‘accounts concerning transactions in the United 
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Kingdom shall be audited by the Auditor of Indian 


‘Home Accounts, who shall act on behalf of and under 


the general supervision of the Auditor General of 
India. The annual audit reports of these accounts 
shall be made to the Secretary of State for India by 
the Auditor-General.* 


Provisions in respect of Property—Special provi- 
sions in consonance with the new constitutional 
changes are laid down in the Act in respect of 
property. contracts, liabilities, and suits. The lands 
and buildings in a Province, which were vested in 
His Majesty before April 1, 1937 for the purposes 
of the government of India are now vested in 
His Majesty for the purposes of the government of 
that Province unless they were used at that time 
otherwise than under a tenancy agreement between 
the Governor-(zeneral in Council and the Government 
of that Province, for purposes which are now the 
purposes of the Federal Government or of His 
Majesty’s Representative for the exercise of the 
functions of the Crown in its relations with the 
Indian States. There is another saving in the case of 
lands aud buildings formerly used or intended to 
be used fer the above-mentioned purposes, or retained 
for future use for such purposes or for advantageous 
disposal by sale under a certificate of the Governor- 
General in Council or the Crown Representative. 
Other lands and buildings in the Province, and lands 
and buildings situated in India elsewhere than in a 
Province are vested in His Majesty for the purposes of 
the government of the Federation or for the purposes 
of the exercise of the functions of the Crown in its 
relations with Indian States according to the purposes 
for which they were used before April 1; 1937. The 
Jands and buildings situated elsewhere than in India. 
except those situated in Burma or Aden, are vested 
in His Majesty for the purposes of the Federal 
Government. But if they were used before April 1, 
1937, for the purposes of the department of the 
Secretary of State in Council, they are vested in His 
Majesty for the purposes of His Majesty's Government 
in the United Kingdom. 


The property of the last class cannot be sold or 
put to uses not connected with the discharge of the 
functions of the Crown in relation to India or Burma, 
except with the consent of the Governor-General. It 
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shall, however, be under the management of the 
Commissioners of Works. The contents of these 
buildings other than money or securities are also 
subject to these provisions. This is subject to the 
provision that such articles and classes of articles as 
may be agreed upon between the Secretary of State 
and the Governor-General can be sold or put to uses 
not connected with the discharge of the functions of 
the Crown in relation to India or Burma without the 
consent of the Governor-General. Moreover the 
_eontents of these buildings shall be under the control 
of the Secretary of State It is also provided that any 
question, which may arise within the next five years 
after April 1, 1937, as to the purposes for which 
lands and buildings are vested in His Majesty, may be 
determined by His Majesty in Council.* 


Other property vests in His Majesty for the 
purposes of the Federal Government, or of the exercise 
of the functions of the Crown in its relations with 
Indian States, or of a Provincial Government as was 
the case before April 1, 1937. But all moneys thai 
were in the public account under the custody” of the 
4Jovernor-General in Council before April 1. 1987, 
vest in His Majesty for the purposes of the Federal 
(Jovernment. And all credits and debits of the Local 
Government of any Governor's Province other than 
Burma in account with the Governor-General in 
Council are to be deemed to be credits and debits of 
the corresponding Province under this Act in account 
with the Federation. 


All other property, including money, securities, 
bank balances and movable property, vested in His 
Majesty bat under the control of the Secretary of 
State in Council before April }, 1937, is to vest after 
that date in His Majesty for the purposes of the 
Federal Government, the exercise of the functions of 
_the Crown in its relations with the Indian States or of 
@ Provincial Government, as the Secretary of State 
may determine keeping in view.the relevant circum- 
stances. And the Secretary of State is empowered 


to deal with this property in accordance with his 
decision. 


Arrears of any taxes outstanding before April 1, 
1937 are to be considered as due to and are recoverable 
by the Federal'Governmettt-or a Provincial Govern- 
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ment according as any of them is a Federal or a 
Provincial tax, respectively. This provision also 
applies to equipment, stores, moneys, bank balances 
and other property held in connection with His 
Majesty’s Indian forces stationed in Burma* (not 
being forces raised in Burma) except to property or 
arrears of taxesin Burma and Aden which was in 
the possession of or under the control of, or held on 
account of the Local Government of Burma or Aden 
immediately before Ist April, 1937. 


It is provided in respect of any property in India 
accruing to His Majesty by escheat, lapse, or as bone 
vacantia for want of a rightful owner, that if such a 
property is situated in a Province, it vests in His 
Majesty for the purposes of the Government of the 
Province, and in,other cases vestsin His Majesty for 
the purposes of the Government of the Federation. 
Such a property if, when it accrued to His 
Majesty, was under the possession of the Federal 
Government, it is to vest in His Majesty for the pur- 
pose of that Government; and if it was under the pos- 
session of a Provincia) Government, it is to vest in 
His Majesty for the purpose of that Government in 
accordance with the purpose for which it was used 
or held previously. 


The executive authority of the Federal Govern- 
ment and that of a Provincial Government include the 
grant. sale, disposition, or mortgage of any property 
vested in His Majesty, and the purchase or acquisition 
of property on behalf of His Majesty for their respec- 
tive purposes, subject to any Act of the appropriate 
Legislature. But any land or building used as an 
official residence ot the (Governor-General or a 
Governor cannot be sold, nor the purposes for which it 
is being used can be changed, except with the concur- 
rence in his discretion of the Governor-General 
or the Governor in their respective spheres,{ 


Provisions in respect of Contracts —The executive 
authority of the Federal or of a Provincial Government 
extends over the making of contracts in their respec- 
tive spheres, These contracts must be expressed to 
be made by the Governor-General, or by a Provincial 
Governor as the case may be. All such contracts and 
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_ all assurances of property must be executed on behalf 


of the Governor-General or a Provincial Governor by 





nein aman 


* Sec. 173, $ Sec. 174. ff Sec. 175. 


THE SYSTEM OF PUBLIC FINANCE IN FEDERAL INDIA 269 


persons authorised by him in an authorised manner. 
This is of course subject to the provisions of this Act 
regarding the Federal Railway Authority.* Any con- 
tract made by the Secretary of State in Council before 
April 1, 1937, has effect as made on behalf of the Fede- 
ration or @ Province according to the purpose for 
which it was made, and can be enforced accordingly.+ 


_Provisions in respect of Loans and Financial 
Obligations —A1] outstanding liabilities in respect of 
loans, guarantees, and other financial obligations of 
the Secretary of State in Council before April 1, 1937, 
which were secured on the Indian revenues are now 
liabilities of the Federation and are secured on the 
revenues of the Federation and all the Provinces. 
All enactments relating to these loans and guarantees, 
etc., have effect, the Secretary of State taking the 
place of the Secretary of State in Council and subject 
to other modifications deemed necessary by His 
Majesty in Council. The payment of principal or 
interest in respect of the securities on which 
interest is payable in sterling, being the liablity 
of the Secretary of State in Council, is not «subject 
to any deduction in respect of any taxation 
imposed by any Indian Law. All loans or financial 
obligations of any Local Government, viz., a Provincial 
Government, secured upon the revenues of the 
Province before April 1, 1937. have become after that 
date the liabilities of and are secured on the 
revenues of that particular Province.; 


Provisions ip respect of Suits and Proceedings.—The 
(tovernor-General, a Provincial (tovernor, the 
Secretary of State, and any person making or 
executing any contract on their behalf are not to be 
held personally liable in respect of any contract 
made before or after the passing of this Act§ It is 
provided that the Federation or a Provincial Govern- 
ment may sue or be sued by the name of the Federation 
of India and the Provincial Government in relation to 
their respective affairs in cases where the Secretary 
of State in Council could sue or be sued before the 
passing of this Act.. Rules of court made for the 
purpose are to provide that in cases of suits in the 
United Kingdom by or against the Federation, a 
Province, or the Federal Railway Authority, service 
of all proceedings may be eftected upon the High 


Commissioner for India or upon a specified represen- 
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tative of the Federation, the Province, or the Railway 
Authority.* 


' Any proceedings, which before the passing of 
this Act could be brought against the Secretary of State 
in Council, can, in the case of a liability arising before 
April ), 1937, or arising under any statute or contract 
passed or made before that date, including a supple- 
mentary contract : be brought against the Federation 
or a Province according to the subject matter, or at 
the option of the complainant against the Secretary of 
State. Any sum order to be paid by the Secretary of 
State by way of debt, damages, or costs in any such 
proceedings, and any expenses incurred by him, are to 
be paid out of the Federal or the Provincial revenuues,as 
the case may be. In case of proceedings brought 
against the Secretary of State, the payment isto be 
made ont of the Federal or the Provincial revenues as 
he may direct. In the case of proceedings that might 
be pending in the United Kingdom at the time of the 
commencement of the Provincial part of the Act, viz., 
April 1, 1937, the Secretary of State in Council, if he is 
@ party to these proceedings, is to be substituted by 
the Secretary of State. The provision in relation to 
the costs, etc.. mentioned above-also applies to these 
proceedings. 


Any contract in respect of the Federal or the 
Provincial revenues made by or on behalf of the 
Secretary of State after April 1, 1937, may provide 
that proceedings under that contract shall be brought 
in the Juited Kingdom by or against the Secretary of 
State. Any payment ordered to be made by the 
Secretary of State is to be paid out of the Federal or 
the Provincial revenues. as the case may be. Such 
payments in respect of proceedings by or against 
the Secretary of State do not impose any liability, 
whatsoever, upon the Exchequer of the United 
Kingdom. These provisions do not apply in relation 
to contracts or liabilities solely in connection with 
the affairs of Burma or Aden other than those which are 
made the liabilities of the Federation under this Act, 
and also to contracts or liabilities for the purpose of 
His Majesty's Representative for the exercise of the 
functions of the Crown in its relations with Indian 
States. 


* Sec. 176. 7 Sec. 179. 
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., Contracts in connection with the Crown’s Functions in 
its relations with the Indian States.— Any contract made 
before April 1, 1987, by or on behalf of the Secretary 
of State in Council solely in connection with the 
exercise of the functions of the Crown in its relations 
with Indian States is deemed to have been made on 
behalf of His Majesty since that date. Any proceed- 
Ings In respect of such a contract, which could 
previously be brought against the Secretary of State 
in Council can now be brought aguinst the Secretary of 
State. Similary the latter becomes a party in the place 
of the Secretary of State in Council in any proceedings 
in respect of such a contract pending in the United 
Kingdom or India. Any contract made after April 
1, 1987, on behalf of His Majesty solely in connection 
with the exercise of the functivns of the Crown in 
its relations with the Indian States are legally enforce- 
able by or against the Secretary of State instead of 
the Secretary of State in Council. Any sum ordered 
to he paid by the Secretary of State including costs 
and expenses in connection with the above-mentioned 
proceedings are to be considered as sums required for 
the discharge of the functions of the Crown in its 
relations with the Indian States. Any sum that 
might be received by the Secretary of State in 
connection with these proceedings is to be paid or 
credited to the Federation.* 
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CHAPTER XIII 
THE FEDERAL RAILWAY AUTHORITY 


The Transfer of Railways to Ministerial Control; the Federal 
Railway Authority ; Qualifications of Members; Proceedings ; Officers 
of the Authority ; Powers and Functions of the Authority ; Principles 
to be observed by the Authority ; The Conduct of Business between 
the Authority and the Federal Government ; Acquisition and Sale of 
Land, etc.: Finance of the Authority ; Rates and Fares; The Federal 
Railway Authority and the Federated States ; The Railway Tribunal ; 
Construction and Reconstruction of Railways; Arbitration under 
Contracts ; Rilways in Non-Federating States; Official Directors 
of Indian Railway Companies ; Establishment of the Authority ; 
General Remarks. 


The Transfer of Railways to Ministerial Control.— 
The Federal Railway Authority is a new creation of 
the new Act. The administration of Railways is not 
a Reserved Department under the Act, but has been 
transferred to the control of the Federal Government 
under certain safeguards. It was made clear that— 

** Just as in the case of Finance, the constitution of a Reserve 
Bank, free from political influence in the determination of its policy, 
especially in the field of currency was made acondition of the 
transfer of Finance, so the creation of a Statutory Railway Authority, 
similarly free from political influence for the actual administration of 
the Railways, was indicated to be necessary before Railways could 
be transferred to Ministerial] control.’’ 


The Ackworth Committee recommended the 
separation of Railway finance from general finance 
and the constitution of the Railway Board into an 
independent administration. Early in 1932 Brigadier- 
General Hammond was appointed to study the 
question. His report was considered by the Govern- 
ment of India and the Consultative Committee of the 
Round Table Conference at Delhi. It was decided by 
the majority to recommend for the provision of a 
Statutory Railway Board for the administration of 
Railways, though the functions, composition and 
powers of the Board were to be determined by an 
Act of the Federal Legislature and not by Parliament 
in the Constitution Act. It was stated in the White 
Paper that His Majesty’s Government considered it 
essential that— 


272 


THE FEDERAL RAILWAY AUTHORITY 273 


‘" While the Federal Government and Legislature will neces- 
sarily exercise a general control over railway policy, the actual control 
of the administration of the State Railways in India (including those 
worked by Companies) should be placed by the Constitution Act in 
the bands of a Statutory Railway Authority, so composed and with 
such powers as to ensure that it is in a position to perform its 
functions upon business principles without being subject to political 
interference.''* j 


A representative Committee, known as the Rail- 
way Borad Committee, considered the whole question 
in London in June, 1933. Its report was examined 
by the J. P. C. who thought that the scheme 
outlined by the Committee provided a suitable basis 
for the administration of the Indian Railways subject 
to the conditions, that not less than three 
of the seven members of the proposed Authority 
shall be appointed by the (sovernor-General in his 
discretion, and that the Authority should not be 
constituted on communal basis. It further recom- 
mended: 


“The powers which the Governor-General will possess of 
taking action in virtue of his special responsibilities (including, 
of course, that relating to any matter which affects the Reserved 
Departments) must extend to the giving of directions to the Railway 
Authority. Alsc his right, in the event of a breakdown of the 
Constitution, to assume to himself the powers vested in any 
Federa) Authority must extend to the powers vested in the 
Railway Authority. We have considered the question whether the 
statutory basis forthe new Railway Authority should be provided 
by the Constitution Act or by Indian legislation. There would 
be obvious advantages in having in being at the earliest possible 
date a statutory Railway Authority conforming as closely as possible, 
both in composition and powers, with the body whicb will function 
after the establishment of the Federation, and we see no objection 
to the necessary steps being taken to thisend in India. But even 
so we are clearly of opinion that the Constitution Act must lay 
down the governing principles upon which this important piece 
of administrative machinery should be based, and consequently that 
the provisons of the first (and any subsequent) Indian enactment on 
this matter should conform with these principles.’ 


It also recommended arbitration procedure as a 
means of settling disputes on administrative issues 
between the Railway Authority and the Adminis- 
trations of Rrailways owned and worked by the 
Indian States.? 

The actual provisions in respect of the 
Federal Railway Authority in the Act are based 
on the report of the Railway Board Committee, 
supplemented by the suggestions of the J. P. C. 
Details about the constitution and working of the 
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Authority are given in Part VIII of the Act, sup- 
plemented by the Eighth Schedule attached to the 
Act. It is provided in the Act that no Bill or 
amendment for supplementing or amending the 
provisions of this Schedule can be introduced in the 
Federal Legislature without the previous sanction 
of the Governor-General given in his discretion. 


The Federal Railway Authority—The Federal 
Railway Authority, to be constituted under the Act, 
shall be a body corporate, consisting of seven 
members, to be appointed by the Governor-General.* 
Out of these seven, not less than three are to be 
appointed by the Governor-General in his discretion. 
He is also empowered to appoint at his discre- 
tion one of these members to be the President of the 
Authority.T 


Of these original members, three are to be 
appointed for three years, but they are eligible 
for re-appointment fora further term of three years, 
or of five years. Other members are to be appointed 
for five years which is the usual period during 
which the members hold office. A member of the 
Authority thus appointed is also eligible for re- 
appointment for a further term not. exceeding five 
years.; The Governor-General, -exercising his in- 
dividual judgment, can make rules to fill in tem- 
porary vacancies. He can also. terminate the 
appointment of any member, if he is satisfied 
that a particular member is for any reason unable 
or unfit to continue to perform the duties of his office.§ 


Qualifications for Members —A person cannot be 
appointed a member of the Authority unless he is 
experienced in commerce, industry, agriculture, 
finance, or administration; or if heis or has been 
within the last twelve months a member of the 
Federal or any Provincial Legislature; or has been 
in the service of the Crown in India or has been a 
railway official in this country.|| 


Salary and Allowances—The members of the 
Authority are entitled to receive such salary and 
allowances asthe Governor-General may determine 
by the exercise of his individual judgment. These 
emoluments of the members cannot be reduced during 
their terms of office.]| 


* Eighth Schedule to the Act, (1). 7+ Sec. 182. 


+ Eighth 
Schedule 43), § Ibid (4). || Ibid (2). Ibid (5). 
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Proceedings. All acts of the Authority are to be car- 
ried out and all questions before it are to be decided in 
accordance with the majority vote of the members pre- 
sent and voting ata meeting of the Authority. In 
case of atie, the person presiding over the meeting 
has a right to a second or casting vote.* If a 
me mber of the Authority is in some way interested 
In any contract in respect of the Railways, he 
must at once make that clear to the Authority and 
must not take part in any consideration, discussion 
or vote on any question with respect to that contract. 
At any meeting of the Authority a person or persons 
deputed by the (Governor-General for representing 
him may attend and speak but cannot vote.t Subject 
to these and otber provisions of the Act, the 
Authority may make standing orders for the regula- 
tion of the proceedings and business, and may also 
change or revoke any such order.} It is also provided 
that the proceedings of the Authority shall not 
be invalidated on account of any vacancy or by 
any defect in the appointment or qualifications of 
any member.§ 


Officers of the Authority —The Governor-General, 
exercising his individual judgment but after con- 
sultation with the Authority. shall appoint a person 
with experience in railway administration to be the 
Chief Railway Commissioner.|| This officer will be 
at the head of the executive staff of the Authority 
and shall be assisted in the discharge of his duties 
by a Financial Commissioner, to be appointed by the 
Governcr-General, and some additional Commission- 
ers, who must be persons with experience in railway 
administration.{ The additional Commissioners are 
to be appointed by the Authority itself on the 
recommendation of the Chief Railway Commissioner. 
The latter cannot be removed from office except 
by the Authority and that. too, with the approval 
of the Governor-General, exercising his individual 
judgment. The Financial Commissioner cannot be 
removed from office except by the Governor-General, 
exercising his individual judgment. These officers 
have the right to attend any meeting of the 
Authority, while the Financial Commissioner has the 
right to enquire any matter touching finance to be ref- 
fered to the Authority.$ 


* Eighth Schedule (6) ;. t 1oid (7); } Ibid (8). § 1bid (9) ; 
| Ibid (10) ;; 1 Ibid (11); % Lbéd (12) ; 
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Powers and Functions of the Authority.—Tho 
Authority is to exercise the executive authority of 
the Federation in respect of the regulation, construc- 
tion, maintenance, and operation of Railways. This 
authority includes the carrying on of such under- 
takings in connection with any Federal Railways, 
which it thinks expedient, and also the making and 
putting into effect of arrangements with other persons 
of such undertakings. 

The object of this provision is to enable ‘‘ the Federal 
Railway Authority to continue to carry on matters ancillary 
to the actual running of the Railways, as is done at the present time. 
As an example of this, the Railways may run road services as well as 
the actual Railways, or they may enter into agreements witb other 
organizations to run road services in connection with other Railways ; 
and in some cases at the present time the Railways work collieries for 
the purpose of supplying their needs in fuel. The object is to make it 
clear, that the Federal Railway Authority will have the same power of 
carrying on operations of that kind.’’* 


In the exercise of these powers, the Authority is 
subject to any relevant provisions of any Federal, 
Provincial or existing Indian law and of the law of 
any Federated State. Moreover the Federal Govern- 
ment is empowered to perfom, if it thinks fit. the 
necessary functions in respect of the construction, 
equipment, and operation of Railways with the 
purpose of securing the safety both of the members 
and public and of persons operating the Railways. 
Such functions include the holding of inquiries into 
the causes of accidents by persons, independent of the 
Authority and of any Railway Administration. 
The officers of the Federal Government performing 
these functions are not subject to the powers vested in 
the Authority in relation with the Railway Services 
of the Federation.f 


Principles to be observed by the Authority. —The 
Authority is enjoined, while discharging its functions, 
to act on business principles, paying proper regard to 
the interests of agriculture, industry, commerce, and 
the general public. In particular, it must make proper 
provision for meeting out of their receipts on revenue 
account all expenditure to which such receipts are 
applicable. The Authority in the discharge of its func- 
tions is to be guided by such instructions on questions 
of policy, as may be given to it by the Federal Govern- 
ment. If thereis any dispute whether a particular 
question is or is not a question of policy, the decision 





* Parliamentary Debates. + Sec. 181. 
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of the Governor-General given in his discretion is to 
be final” The Federal Government is also 
enjoined to discharge its functions with respect to 
Railways on business principles paying due regard 
to the interests of agriculture, industry, commerce, 
and the general public. This provision, however, 
does not limit the powers of the Governor-General 
in respect of his Responsibilities and to his duty as 
regards certain matters to exercise his function in his 
discretion or by the exercise of his individual 
judgment. These powers apply regarding matters 
entrusted to the Authority as if the executive authority 
of the Federation in regard to those matters were 
vested in him, and as if the functions of the 
Authority in respect of those matters were the func- 
tions of the Federal Ministers. He is authorized to 
issue to the Authority necessary directions regarding 
any matter involving any of his Special Responsibil- 
ities, or any matter regarding which he is required to 
act in his discretion or by the exercise of his 
individual judgment. The Authority must obey any 
such directions. 


The Conduct of Business between the Authority and the 
Federal Government.—The Governor-General, exercising 
his individual judgment, but after consultation with 
the Authority, may make rules for the more conveni- 
ent transaction of business arising out of the 
relations between the Federal Government and the 
Railway Authority. These rules must make provision 
for requiring the Authority to send to the Federal 
Government information regarding such business as may 
be specified in the rules, or as the Governor-General 
may otherwise require it to do so;and also for requiring 
the Authority and the Chief Executive Officer to bring 
to the notice of the Governor-General any matter under 
their consideration which might involve any of the 
Special Responsibilities of the Governor-General.; 


Acquisition and Sale of Land, etc—Except in such 
classes of cases as may be specified in the regu- 
lations to be made by the Federal Government, 
the Authority cannot acquire or dispose of any 
land. When it 1s necessary for it to acquire compul- 
sorily any land for the due discharge of its functions, 
the Federal Government shall cause that land to be 





* Sec, 183. + Sec. 183 (3 & 4). tf Sec, 184. 


Instructions 
by the Fede- 
ral Govern- 
ment on 
questions of 
policy 


The Federal 
Government 
should also 


perm its 
unctions on 


business 
principles 


Special 
wers of the 
overnor- 
General alsa 
apply here 


Rules of 
business ’ 


Special 
Responsibili- 
ties of the 
Governor- 
General 


The Autho- 
rity cannot 
acquire or 
dispose of 
land 


Land to be 
acquired 
through 
Federal 
Government 


Contracts 


Working 
agreements 


The Rail vay 
Fund 


The Provi- 
dent Funds 


Expenditure* 
of the 


Authority 





278 THE NEW CONSTITUTION OF INDIA 

acquired on behalf of and at the expense of the 
Authority. Contracts made by or on behalf of the 
Authority are enforceable by or against the Authority 
and not by or against the Federation. The Authority 
may sue or be sued in the same way as a Railway 
Company. This is subject to any provision which 
may be made hereafter by an Act of the Federal 
Legislature. This provision regarding contracts does 
not apply in relation to any contract which is supple- 
mental to a contract made before the constitution of 
the Authority. Such a contract may be enforced in 
the same way as the principal contract. The Authority 
can also make working agreements and carry out 
working agreements made with any Indian State, or 
person owning or operating any Railway in India, or 
in the territories. adjacent to India regarding the 
persons by whom and the terms on which any of the 
Railways in question are to be operated.* 


Finance of the Authority—The Authority shall 
establish, maintain and control a fund to be known as 
the Railway Fund. All moneys received in the 
discharge of its functions by the Authority, whether 
on revenue account or on capital account or out 
of the Federal Revenues, must be paid into that Fund. 
And all expenditure, whether on revenue account or 
on capital account, required for the discharge of its 
functions by the Authority shall be met out of that 
Fund. But the Authority can establish and maintain 
separate provident funds for the benetit of persons 
who are or have been employed in connection with 
the Railways. 


The income of the Authority on revenue account in 
any financial year is to be applied in meeting working 
expenses, payments due under contracts or agreements 
to Railway undertakings, paying pensions and con- 
tributions to provident funds, repaying to the reven ues 
of the Federation so much of any pension and contri- 
butions to provident funds, charged by this Act on 
those revenues, a8 1s attributable to service on Rail- 
ways in India, making due provision for maintenance, 
renewals, improvements and depreciation, making to 
the Federal Revenues any payments as interest which 
itis required to pay under tne Act, and defraying 
other expenses: properly chargeable against revenue 
in that year. 





* Sec. 185 , 


THE FEDERAL RAILWAY AUTHORITY 279 


Any surpluses on revenue account in the accounts 
of the Authority are to be divided between the Mede- 
ration and the Authority in accordance with a scheme 
to be prepared by the Federal Government. This 
scheme can be reviewed from time to time. Until 
such a scheme has been prepared, distribution will be 
done in accordance with the principles which, before 
the establishment of the Authority, regulated the 
application of surpluses in Railway accounts. Any 
sum apportioned to the Federation in this way is to 
be transferred to it and shall form part of the Federal 
revenues. The Federation may provide any sum of 
money on revenue account or capital account for the 
purposes of the Railway Authority. Sucha sum is 
to be considered to be expenditure and is to be shown 
as such in the estimates of expenditure laid before the 
Federal Legislature.* 


The Authority shall be deemed to be owing to 
the Federation any sum that may be agreed or, in the 
absence of agreement, determined by the Governor- 
‘General in his discretion, to be equivalent to the 
amount of moneys provided either before or after the 
passing of the Act out of the revenues of India or the 
Federal revennes for capital purposes in connection 
with. Railways in India, exclusive of Burma. The 
Authority shall pay out of their income on revenue 
account to the Federation interest on that amount at 
the rate that may be agreed or determined in the 
way mentioned above, and also make payments in 
reduction of the principal of that amount in accor- 
dance with a repayment scheme to beso agreed or 
determined. The Authority can also make payments 
to the Federation in reduction of the principal of any 
‘such amount out of moneys other than receipts on 
revenue account. It1is also provided that where the 
Secretary of State in Council has assumed or in- 
curred any obligation in connection with any such 
Railways, he shall be deemed to have provided for the 
purposes mentioned above an amount equal to the 
capital value of that obligation as shown in the 
accounts of the Government of India before the 
Authority is established. 


The Authority must repay to the Federation any 
sums defrayed out of the Federal revenues in respect 
of any debt, damages, costs or expenses in connection 
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with any proceedings against the Federation or the 
Secretary of State in respect of Railways in India. 
The Authority is also required to pay to any Pro- 
vince or Indian State sums of money to cover the 
expenses incurred by- it for providing a Police 
Force required for the maintenance of order on the 
premises of the Federal Railways. Any question in 
respect of the amount of any such expenses between 
the Authority and a Province or a State is to be 
determined by the Governor-General in his dis- 
cretion.* 


Subject to the conditions that may be prescribed 
by the Federal (tovernment, the Authority can invest 
moneys in the Railway Fund or any provident fund 
which are not required for the. time being to meet 
expenses, and may also transfer and realize invest- 
ments made by them.t The Authority is not entitled 
by any of the above-mentioned provisions tu require 
that any sum of money held by the Governor-General 
in Council before the establishment of Authority on 
account of any railway depreciation fund, reserve fund 
or provident fund shall be transterred to the 
Authority for investment by it. It may, however, 
require from time to time the transfer to themselves 
of as much of any of the above-mentioned funds as 
may ve required to meet expenditure chargeable to 
any of those funds. In such a case the Federal 
Government shall credit each such fund with interest 
on the untransferred balance of that fund ata rate 
agreed upon or determined by the Governor-General 
in his discretion. The partof any such fund attri- 
butable to the Railways of Burma is excluded from the 
funds to which the above-mentioned provision applies.; 


The Authority is required to entrust all their 
money, that is not immediately needed, to the Reserve 
Bank of India, and also to employ it as its agent for 
all transactions in India relating to remittances, 
exchange and banking. The Bank is to perform 
these functions on the same terms and conditions 
upon which it performs similar functions for the 
Federal Government.§ The income, profits or gains 
of the Authority are not subject to Indian income-tax 
or supertax. |! | 





SA 





* Sec, 187. + Sec. 188. ¢ Sec. 189. § Eighth Schedule, 16. 
{| Ibid , 15. 
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The accounts of the receipts and expenditure of the 
Authority must be audited and certified by or on 
behalf of the Au ditor-General of India. A report of 
the Authority’s operations in the preceding year and 
a statement of accounts ina form approved by the 
Auditor-General must be published annually a the 
Authority.* 


Rates and Fares.—Iu order to advise the Autiodis 
in connection with any dispute butween persons 
using, or desiring to use a Railway and the Authority 
in respect of rates or traffic facilities, a Railway Rates 
Committee may from time to time be appointed by 
the Governor-General.t It is furthe: provided that a 
Bill or amendment making provision for regulating 
the rates or fares to be charged on any Railway can- 
not be introduced or moved in the Federal Legislature 
except on the recommendation of the Governor- 
General.; 


The Federal Railway Authority and the Federated 
States.—The Federal Railway Authority and the 
Federated States must exercise their powers in respect 
of Railways with which they are concerned in a way 
so as to afford all reasonable facilities for the receiv’ g, 
forwarding. and delivering of traftic upon and .com 
those railways. including through traffic at through 
rates. Unfair discrimination by the granting of undue 
preferences or otherwise, and unfair or uneconomic 
competition between the different Railway Systems 
must also be avoided.§ 


Any complaint by the Authority against a 
Federated State or vice versa on the ground that the 
above-mentioned provisions have not been complied 
with is to be made to and determined by the Railway 
Tribunal.]| Tt shall also determine any complaint 
made by a Federated State that a direction in relation 
to interchange of traffic or maximum or minimum 
rates and fares or station or service terminal charges. 
given toit by the Authority discriminates unfairly 
against the Railways of the Stateor imposes on the 
State an obligation to aftord facilities which are not 
reasonable.§| 


The Railway, Tribunal +The Railway . Tribunal, 
is to consist of a President and two other persons. 
_They are to be selected to act as such as in each case by 
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Governor-General in his discretion from a panel 
of eight persons appointed by him in his discre- 
tion. These persons must possess railway 
administrative, or business experience. ‘J‘he Presi- 
dent of the Tribunal must be one of the Judges 
of the Federal Court as may be appointed for 
the purpose by the Governor-General in his discretion 
after consulting the Chief Justice of India. He shall 
hold office for at least five years as may he specitied 
in the appointment. He shall be eligible for re- 
appointment for another period of five years or any 
less period. But if the President of the Tribunal 
ceases to be a Judge of the Federal Court, he shall 
cease to be the President ofthe Tribunal. If he is 
unable to act as such temporarily for any reason, the 
Governor-Genera] is authorised to appoint another 
Judge of the Federal Court to act for the time being 
in his place, after due consultation of the Chief 
Justice of India. The President may with the 
approval of the Governor-General given in his 
discretion make rules regulating the practice and 
procedure of the Tribunal, and also the fees to be 
taken in the proceedings before it. 


The Railway Tribunal shall exercise the jurisdic- 
tion as is conferred upon it by this Act. It may 
make for that purpose the necessary orders including 
interim orders, orders varying or discharging a 
direction or order of the Authority, orders for the 
payment of compensation or damages and costs, and 
orders for the production of documents, and the 
attendance of witnesses. These orders must be obeyed 
by the Authority and every Federated State, and 
every other person or authority affected by those 
orders. An appeal can be taken to the Federal 
Court against the decision of the Railway Tribunal 
on a question of law, but the decision of the 
Federal Court on such an appeai is final. The 
Railway Tribunal or the Federal Court can, on 
an application made to them for the purpose, 
change or revoke any order previously made by thei. 
Subject to the power of hearing appeals by the 
Federal Court against the decisions of the Railway 
Tribunal, as described above, the jurisdiction of the 
Railway Tribunal is exclusive. The members of the 
Railway Tribunal, other than the President, shall 
receive such remuneration as may be determined by 
the Governor-General in his discretion. This, as 


t 
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well as other administrative expenses of the Tribunal, 
shall he paid and charged on the Federal revenues, 
of which any fees, ete., taken by the Tribunal shall 
form part. The Governor-General is te exercise his 
individual. judgment regarding the amount to be 
included in respect of the administrative expenses 
of the Railway Tribunal in any estimate of expen- 
diture to be laid before the Federal Legislature.* 


Construction and Reconstruction of the Railways.— 
The Governor-General, exercising his discretion, 
shall make rules requiring the Authority and any 
Federated State to give notice in the cases prescribed 
by the rules, of any proposal for constructing a 
Railway. or for altering the alignment or gauge of 
a Railway, and for depositing plans. These 
rules are also to contain provisions enabling the 
Authority ora Federated State to lodge objections 
on the ground that the carrying out of the proposal 
will result in unfair or uneconomic competition 
with a Federal Railway or a State Railway, as the 
case may be. If such an objection is not withdrawn 
within the prescribed time, the Governor-General 
shall refer to the Railway Tribunal the question 
whether the particular proposal should be put into 
practice as it is or as modified with the approval of 
the Tribunal. The original proposal shall not be 
acted upon except in accordance with the decision of 
the Tribunal. This provision, however, does not 
apply to any case where the Governor-(zeneral in his 
discretion certifies that for reasons of defence such 
proposal should or should not be put into force. 


Arbitration under Contracts—In respect of any 
Railway Company operating a Railway in British 
India before April Ist, 1937, it is provided that if a 
dispute arises under a contract between stch a 
Railway Company and the Authority or the Federal 
Government, and the dispute is of such a nature 
that under the contract the Company could, but for 
this Act, submit to arbitration, the dispute shall be 
deemed to have arisen between the Company and 
the Secretary of State, who shall be substituted in 
respect of the contract for the Secretary of State in 
Council.:. Any award made in such an arbitration or 
any settlénent: of the.dispute which is agreed to by 
the Secretary of State, with the concurrence of his 
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Advisers, is binding on the Federal Government and 


the Authority. Any such sum for which the Secretary 
of State may become hable for payment and any costs 
incurred by him in connection with this particular 
matter are to be paid from, and charged on, the 
Federal revenues, Such sums, however, shall be 
considered a debt due to the Federation from the 
Authority.* 

Railways in Non-Federating States.—The Authority 
shall undertake the performance of those functions, 
which may be entrusted to it in relation to Railways 
in any Indian State, which has not acceded to the 
Federation, by His Majesty’s Representative for the 
exercise of the functions of the Crown in-its relation 
with Indian States.f 


Official Directors of Indian Railway Companies.— 
The powers of the Secretary of State in Council 
regarding the appointment of Directors and Deputy- 
Directors of Indian Railway Companies shall be 
exercised by the Governor-General acting in his 
discretion after consultation with the Autherity.? 


Establishment of the Authotity—It is provided in 
the Transitional Provisious that the Federal Railway 
Authority can be established even before the 
establishment of the Federation. 


General Remarks.— The effect of these provisions 
is that an independent. Railway Authority will take 
the place of the present Railway Board. It will 
control the railway executive and the general working 
of the Railways in the country subject to the control 
of the Federal Government as regards policy. The 
Railway Budget will not be submitted to the Federal 
Legislature but. shail be audited’ by the Auditor 


General of India. 


The Railway Authority is being established for 
the first time in India. It is said that its institution 
is necessitated by the need to protect the management 
of the Railways from undue political influence and 


pressure, 


The greatest danger to the system consists in the manipulation 
of its enormous resources of men and material by a political party 
intent on introducing the spoils system and making it an istrument 


of party policies.” 


« - ot 
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Moreover. Railways, being public utility concerns 
run by the taxpayers’ money, must be run strictly on 
economic lines and business principles. Lastly the 
vast foreign capital invested in the Indian Railways 
must be protected so as to assure the foreign bond- 
holders as to the safety of their investment. The 
experience of other’ British Dominions. notably 
Canada, Australia, and the Union of South Africa, 
also points to the same direction. 


In India, however, the proposal for the estab- 
lishment of the Railway Authority has not been 
well received. Probably there is no opposition to it 
in principle. as the Indian Legislative Assembly 
carried a motion in Feburary, 1934, to the ettect that 
the Constitution Act should merely contain a clause 
requiring the establishment of a Statutory Railway 
Authority, and that its constitution. functions and 
powers shall be subject to legislation. initial as well 
as amending, by the Indian Central Legislature. This 
has not been accepted as the complete constitution of 
the Anthority is given inthe Act. And objection is 
certainly taken to the various provisions by which the 
control of the Federa! Ministers is almost completely 
eliminated, while no provision has been made for 
economy and retrenchment in the Railway adminis- 
tration. and for rationalization and nationalization, 
of the Railway. 


The whole scheme of the Federal Railway 
Authority, as 1t stands, seems to create the impression 
that it is meant to safeguard the huge foreign invest- 
ment in the capital outlay of the Railways and the 
vested rights of the Europeans and the Anglo-[ndians 
to favoured treatment in respect of Railway services 
and other rights regarding railway traffic, ete. It 
will have the effect of keeping the great natiunal 
enterprise of the Railways with its economic, financial 
and strategic importance beyond the control of the 
popular Ministers. Lastly in as much as— 

“it is obviously a creation of distrust of the demccratic principle 


in government, or of the Indian politician come into power, its 
object as well as nature must meet with the strongest criticism.'’* 


Much, however, will depend upon how it is 
constituted and how it actually works. 


* Shab, K. T. : Federal Structure, p. 500. 
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CHAPTER XIV 
THE FEDERAL JUDICIARY 


Need for a Federal Court; the Federal Court of India; the 
Judges of the Federal Court; Functions of the Federal Court ; 
Form of Judgment on Appeal ; Enforcement of Decress and Orders 
of Federal Court and Orders as to Discovery, etc. Law declared by 
the Federal Court and the Privy Council ; Power to make Rules ; 
Expenses of the Federal Court ; The High Courts in the States ; 
Appeals to His Majesty in Council ; the Working of the Court. 

Need for a Federal Court.—A Federal Constitution 
cannot function well in the absence of an independent 
and impartial Federal Judiciary. Such a Constitution 
postulates a sort of mutual agreement between the 
Centre and the federating units regarding the dis- 
tribution powers. This gives rise to differences of 
opinion regarding the interpretation of the agreement 
embodied in the Constitution and to disputes regard- 
ing the exercise of their respective rights by the units 
and the Federal Centre. These can only be decided by 
an independent judicial tribunal beyond the influence 
of the highest executive authority in the country, 
which may itself be a party to a dispute. Sir 
Shafaat Ahmad Khan observes: 

““A Federal Court is needed not merely to maintain the delicate 
poise of the Constitution. It is intended to guard it against encroach 
ments on the liberty of the individual and rights of citizens by the 
Executive no Jess than by the Legislature. It will be an effective 
check on the tendency of the Federal Executive to usurp the func- 
tion of other organs of the Federal Government.'’* 

This is amply borne out by experience, particu- 
larly by the work and achievement of the Supreme 
Court of the United States of America. All this was 
realized by the J. P. C., which wrote in its Report : 


** A Federal Court is an essential element in a Federal Cons- 
titution. It is at once the interpreter and guardian of the 
Constitution and a tribunal for the determination of disputes between 
the constituent units of the Federation.’’ 


The Federal Court of India—Provision is made in 
the Act for a Federal Court, consisting of a Chief 
Justice of India and such number of other Judges 
as His Majesty may deem necessary. It is. however, 
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* “ The Indian Federation '’ page 230. 
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laid down that untiland unless an address has been 
presented by the Federal Legislature to the Governor- 
General for submission to His Majesty requesting for 
@n increase in the number of Judges, the number of 
puisne Judges can not be more than stx.* 


_ Judges of the Federal Cowrt can be appointed by 
His Majesty by warrant under the Royal Sign Manual. 
‘They hold office till they are sixty-five, though they 
may resign their office earlier. They can be removed 
from office by His Majesty by warrant under the Royal 
Sign Manual onthe ground of misbehaviour, or of 
infirmity of mind or body, if the Judicial Committee 
of the Privy Council, on reference being made to 
them by His Majesty, report to that effect. Thus it 
is clear that the powers of the appointment and 
removal of the Judges are vested with the Crown, 
which in actual practice will mean the Secretary of 
State for [ndia—an outside authority responsible to 
the British Parliament. The Judges. moreover, hold 
office during good behaviour and not during the 
pleasure of the Executive. This is certainly a wel- 
come change and along with the ahove-mentioned 
provisions is likely to foster a sense of independence 
in the Judges which is absolutely essential if the Court 
is to command confidence. Objection has, however, 
been taken tothe appointment of the Judges by an 
outside authority. 


‘* The appointment of the highest judicial officers in the hands 
of the British King,—#.e., in the hands of the Secretary of State, 
and, through him, of the alien Indian Bureaucracy,—is in itself an 
objectionable feature of the Constitution. So long as the Judges 
owe their allegiance, primarily and obviously, to an outside authority 
unconsciously biasec in favour of the existing order, they cannot 
but—quite unconsciously, perhaps—lean in favour with the class 
or the power that gives them their place, and their importance in 
the scheme of life..... Hence the supposed attribute 
of impartiality induced or encouraged by this method of appointing 
Judges to the highest tribunal in India would fail to accomplish the 
object in view ; while there is at least an equal danger of its promot- 
ing something quite the reverse.’'+ 


As far asthe removal of the Judges is concerned, 
it is also suggested that such a power ought to have 
been left to the local authorities—the Governor- 
General and the Governors in their respective spheres, 
on an address by the Legislatures as is the case in 
Britain. This would have equally well kept the 
Judges out of party politics. 


* Sec, 200. 7K. T. Shah: Federal Structure, ov. 389. 
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The Judges of the Federal Court—The maximum 
number of Judges for the Federal Court, as has been 
stated above, can he six puisne Judges in addition to 
the Chief Justice of India.* But the rules for practice 
and procedure of the Court are to provide that the 
Minimum number of Judges who are to sit for any 
purpose is three.r Thus the actual number of Judges 
of the Federal Court, that has been constituted, is 
three, including the Chief Justice. 


Qualifications for a Judge of the Federal Court. as 
provided in the Act,; include holding for at last five 
years of the office of a Judge of a High Court in 
British India or in a Federated State. or being a 
barrister of England or Northern Ireland of at least 
ten years standing, or a member of the Faculty of 
Advocates in Scotland of at least ten years standing, 
or being for at least ten years a pleader of a High 
Court in British India or in a Federated State or of 
two or more such Courts in suecession. In the case 
of the Chief Justice of India, it is provided in addition 
that he is, or when first appointed to judicial office 
was,a barrister, a member of the Faculty of Advocates 
or a pleader and instead of at least. ten years standing, 
his standing as a barrister or a pleader under the 
ahove-mentioned conditions should be of at least 
fifteen years. In computing this standing, both in 
the case of a Judge of the Federal Court and the 
Chief Justice, any period during which a person has 
held judicial office after he became a barrister, a 
member of the Faculty of Advocates or a pleader, as 
the case may be. is to beincluded. The Judges, before 
they enter upon the duties of their office, are to 
make and subscribe before the Governor-General or 
some person appointed by him an oath according to 
the form set out for the purpose in the Fourth 
Schedule to the Act. Regarding the qualifications of 
the Judges, the J. P. C. observed : 


‘*‘ Weconcur generally with the qualifications proposed for 
the Judges, but we doubt whether in principle any distinction ought 
to be drawn in the Constitution Act between judges, advocates and 
pleaders of State Courts and those of the High Courts, though this 
does not of course mean that any obligation would be imposed upon 
the Crown to appoint a Judge who had not all the necessary pro- 
fessional qualifications. We assume that the White Paper proposals 
mean throughout hy “ State Court,’’ the Court of highest jurisdic- 
tion in the State.’’§ 


* Sec. 200. + Sec. 214 2). Sec. 200(3), § Para 323. 
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It. will be noticed that only professional 
Jawyers can be directly appointed Judges of the 
Federal Court, though there is no bar against a 
civilian “J udge of a Provincial High Court being 
appointed a Judge of the Federal Court provided he 
is otherwise qualified for that office. 

The Judges of the Federal Court are éntitled to 
such salaries and allowances for expenses regarding 
equipment and travelling upon appointment, and to 
such rights regarding leave and pensions, as may 
from time to time be fixed by His Majesty in Council, 
but the salary or rights in respect of leave of absence 
or pension of a Judge cannot be varied to his dis- 
advantage after his appointment.* By the relevant 
Order in Council issued on the 18th day of December, 
1936, it was provided for the functioning of the 
Federal Court from 1st October, 1937. Under the 
authority of this Order in Council,+ the Judges in 
respect of time spent on actual service receive 
Rs. 5.500 per month as salary while the Chief Justice 
receives Rs. 7,000 per month as salary. Regarding 
pension. it is provided that there shail be payable 
to the Chief Justice on his retirement on attaining 
the age of sixty-five, or on his retirement at an earlier 
date, either after completing not less than twelve 
‘years’ actual service, or on grounds approved by the 
Secretary of State, a pension at the rate of seventy- 
five pounds per annum in respect of each period of 
31x months’ service for pension provided that if his 
total service for pension is less than six months, or is 
Six months or more but less than twelve months, he 
shall be deemed for the purposes of this paragraph 
to have in the first case six, and in the second case 
twelve months’ service for pension. The pension, 
however, cannot exceed two thousand pounds per 
annum in any case. Ifthe Chief Justice dies within 
one year from the date of his retirement, his legal 
personal representative shall receive by way of gratu- 
ity the sum, if any, by which the aggregate of any 
amounts paid or due to him whether from the 
revenues of the Federation or from the Exchequer in 
respect of pension (including any gratuity payable on 
retirement) falls short of three thousand pounds. 
| Provision is made for the temporary appointment 
of the Acting Chief Justice, One of the other J udges 
of the Court, se selected hy the Governor-General _in his 


* Sec. 201, | 
‘+~ The Government of India (Federal Court) Order, 4, 5, 6. 
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discretion for the purpose, will perform the duties of 
the office of the Chief Justice, if that office becomes 
vacant or if the Chief Justice is, by reason of absence 
or for any other reason, unable to perform the duties 
of his office, until some person appointed by His 
Majesty assumes charge of the office.* No provision, 
however, is made in the Act for temporary appoint- 
ment of other Judges. 

The Federal Court is a court of record and sits in 
Delbi,—the capital of India, but it can sit at such 
other place or places, if any, as the Chief Justice of 
India may, with the approval of the Governor- 
General. from time to time appoint.+ 

Functions of the Federal Court.—The Federal 
Court must function as the guardian and interpreter 
of the Constitution. It must decide disputes among 
the units, and between the units and the Federal 
Centre. It may be vested with the powers of a 
Supreme Court of Appeal for the whole country. 
Lastly, it can act in an advisory capacity as far as 
the interpretation of the Constitution Act is concern- 
ed. The Federal Court of India has been vested with 
some of these powers and will discharge some of 
these functions. For this purpose it is vested with 
both Original and Appellate jurisdiction. The 
Governor-General can also consult the Court on any 
point he likes. The Court may function as the 
Supreme Court for Britisk India only if its jurisdic- 
tion is enlarged in that direction by an Act of the 
Federal Legislature. 

Its original jurisdiction,; to the exclusion of any 
other court, extends to disputes between the Federa- 
tion, any of the Provinces or any of the Federated 
States, if and in so far as the dispute involves any 
question (whether of law or fact) on which the 
existence or extent of a legal right depends, This 
means that the jurisdiction is not confined to con- 
stitutional questions only, but also extends to disputes 
involving legal rights. It is not identical with a mere 
authoritative interpretation of the Constitution as 
the Supreme Court doesin the United States, or as the 
Privy Council does for any British Dominion or 
Colony. The Federal Court in the exercise of its origi- 
nal jurisdiction can pronounce only a declaratory 
judgment. In the case of a dispute where a State 
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is a party. the original jurisdiction of the Court does 
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not extend unless the dispute concerns the interpreta- 
tion of this Act or of an Order in Council, or the 
extent of the legislative or executive authority vested 
in the Federation by virtue of the Instrument of 
Accession of that State—or a dispute arising under an 
agreement made under Part VI of this Act in relation 
to the administration in that State of a law of the 
Federal Legislature, or otherwise concerns some 
matter with respect to which the Federal Legislature 
has power to make laws for that State—ora dispute 
arising under an agreement made after the establish- 
ment of the Federation, with the approval of His 
Majesty’s Representative for the exercise of the 
functions of the Crown in its relations with Indian 
States, between the State and the Federation ora 
Province, being an agreement which expressly 
provides that the said jurisdiction shall extend to 
such a dispute—or a dispute arising under an 
agreement which expressly provides that the said 
jurisdiction shall not extend to such adispute. This 
difference between the original jurisdiction of the 
Court regarding British Indian Provinces and the 
Federated States is due to the difference in their 
status and the conditions on which the States may 
accede to the Federation. 


The J.P.C. ovserved: ‘' This jurisdiction is to be an exclusive 
One, and in our opinion rightly so since it would be altogether inap- 
propriate if proceeding could be taken by one Unit of the Federa- 
tion against another in the Court of either of them. For that reason 
we think that, where the parties are Units of the Federation or 
the Federation itself, the jurisdiction ought to include not only the 
interpretation of the Constitution Act, but also the interpretation of 
federal laws, by which we mean any laws enacted by the Federal 
Legislature.’'* 


The appellate jurisdiction of the Federal Court 
extends to the hearing of appeals against any 
judgment, decree or final order of a High Court in 
British India, if the High Court involved gives a 
certificate to the effect that the case involves a 
substantial question of law as to the interpretation of 
this Act or any Order in Council made thereunder. 
When such a certificate is given, any party to the 
case may take an appeal to the Federal Court on the 
ground that the question involved has been wrongly 
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decided, or any ground on which that party could 
have appealed without special leave to His Majesty 
in.Council if no such certificate had been given by the 
High Court, and on any other ground with the leave 
of the Federal Court. In these cases no direct appeal 
les to His Majesty in Council either with or without 
special leave. 


These provisions give a fairly wide margin of 
appeal to the Federal Court, though appeals against 
the decisions of the High Courts, can be entertained 
only under certain conditions. A strong body of 
opinion in british India has always advocated a 
Supreme Court of Appeai for India. It was, therefore, 
urged on behalf of this section that the Federal 
Court should be vested with further jurisdiction, 
and the Court should sit in two divisions, one dealing 
with Federal matters and the other with appeals 
against the decisions of the High Courts. The proposal 
was opposed by the representatives of the States as 
well as by some British Indian delegates. “Sir 
Nripendra Sircar stated that the cost of such a Court 
would be prohibitive, for any right of appeal to the 
Supreme Court, even in the limited criminal field of 
capital cases, would be largely availed of, and some 
twenty to twenty-five judges would be necessary to 
deal with the work.” He also pointed out that by 
this method it was not possible to escape eventually 
from the jurisdiction of the Privy Council as it was 
@ prerogative court. The White Paper proposed to 
provide forthe Supreme Court of Appeal for British 
India in civil cases and in criminal cases involving 
capital sentences, provided there was no appeal to the 
Federal Court, by an Act of the Federal Legislature, 
introduced with the previous. sanction of the 
Governor-General given at his discretion. Regarding 
this proposal the J.P C. observed : 


The Court would in effect take the place of the Privy Council, 
though an appeal would still Jie to the latter by leave of the Supreme 
Court or by special leave of His Majesty. We have given very 
caretu] consideration to this proposal, but we do not feel able to 
recommend its adoption. A Supreme Court of this kind would be 
independent of and in no sense subordinate to, the Federal Court ; 
but it would be impossible to avoid a certain overlapping of juris- 
diction, owing to the difficulty of determining in particular cases 
whether or not a constitutional issue was raised by a case under appeal. 
This might involve the two Courts in undignified and very undesirable 
disputes, and we are satisfied that the existence of two such courts of 
co-ordinate jurisdiction would be to the advantage neither of the 
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Courts themselves nor of the Federation. There is much to be said 
for the establishment of a Court of Appeal for the whole of British 
India, but in our opinion this would be most conveniently effected by 
an extension of the jurisdiction of the Federal court, and we think 
that the Legislature should be empowered to confer this extended 
jurisdiction on it,’’* 


The Committee assumed that after this 1s done, 


‘the Court would sit in two Chambers, the first dealing with 
federal cases, and the second with British India appeals. The two 
Chambers would remain distinct, though we would emphasise the 
unity of the Court by enabling the Judges who ordinarily sit in the 
Federal Chamber to sit from time to time in the other Chamber, as 
the Chief Justice might direct, or Rules of Court provide ; but beyond 
this wee not think that the two Chambers should be interchange- 
able.”’ 


At the same time the Committee did not think 
proper to recommend a Court of Criminal Appeal for 
India, as it thought that the rights of a condemned 
man seemed to be very fully safeguarded, and that no 
good purpose would be served by adding yet another 
Court to which appeals could be brought.t 


Thus it is provided? in the Act that the Federal 
Legislature may provide by an Act of 1ts own that in 
such civil cases as may be specitied in the Act, an 
appeal shall lie to the Federal Court from ajudgment, 
decree or final order of a High Court in British India 
without any certificate as mentioned above. There 
shall, however, be no appeal under this Act unless the 
amount involved in dispute is not less than fifty 
thousand rupees or such other sum not less than fifteen 
thousand rupees as may be specified by the Act—or 
that the judgment. decree or final order involves 
property of the same amount or value—or the Federal 
Court gives special leave to appeal. If such an Act is 
passed by the Federal Legislature, direct appeals in 
civil cases from High Courts in British India to His 
Majesty in Council, either with or without special 
leave, may also be abolished wholly or partially by an 
Act of the same Legislature. But a Bill or amendment 
for any of these purposes cannot be moved in the 
Legislature without the previous sanction of the 
Governor-General in his discretion. 


Regarding appeals against the decisions of a High 
Court in a Federated State, it is provided§$ that appeals 
in such cases are permissible when it is, alleged that a 
question of law concerning the interpretation of this 
Act or of an Order in Council has been wrongly 
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decided, or on the ground of the extent of the legis- 
lative or executive.authority vested in the Federation: 
by virtue of the Instrument of Accession of that State, 
or concerning an agreement made in relation to the 
administration in that State of a law of the Federal 
Legislature. Appeal in such cases is to be by way of 
special case to be stated for the opinion of the Federal 
Court by the High Court. The Federal Court may 
require the High Court in the Federated State to state 
a case and may return a case so stated in order that 
further facts may be stated. When the Federal Court 
requires this to be done, or orders a stay of execution, 
or requires the aid of the civil or judicial authorities in 
a Federated State, it shall cause letters of request for 
the purpose to be sent to the Ruler of the State who 
shall communicate it to the High Court or to the 
required judicial or civil authority.* 


In addition to the exercise of its original and 
the appellate jurisdiction, the Federal Court is 
expected to’ function in an advisory capacity for the 
interpretation of the Constitution. When the 
Governor-General thinks that a question of law has 
arisen or is likely to arise of a nature and importance 
that i: is expedient to secure the opinion of the 
Federal Court on it, he may refer it in his discretion 
to the Court for consideration and report to the 
Governor-General. Such a report shall be made in the 
open Court only in accordance with the opinion of 
the majority of the Judges present at the hearing of 
the case, but a dissenting Judge can deliver a separate 
opinion.t 


This power possessed by the Federal Court is 
analogous to that possessed by the Privy Council 
under Section 4 of the Jadicial Committee Act, 1833. 
It is an important provision as it will enable the 
Governor-General and through him others to seek 
the opinion of the Federal Court regarding the 
legality or otherwise of certain questions that 
may rise. The decisions of the Court may 
have the effect of ‘relegating exceedingly deli- 
cate and inflammable issues, which may sweep, 
like prairie’ fire ‘over : the ‘torrid ‘plams of - India, 
to the dry atmosphere of judicial calm,’ though 
the Governor-General or for the matter of that any . 
other executive authority cannot be allowed to shiit 
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his responsibility to the Federal Court. Moreover 
if the legality of a particular question is tested before. 
giving effect to it, many a pitfall can be avoided, and 
huge waste of energy, time and money involved 
In passing a law which is declared ultra vires otf the 
Constitution subsequently, is saved. It should, 
however, he noticed that it is only the Governor- 
General who can make a reference to the Court for the 
purpose. No other person or authority can do so, 
which means that the Provinces cannot on their own 
account refer questions for report to the Federal 
Court. But probably the Provinces can refer a 
particular question to the Governor-Seneral for 
securing the opinion of the Federal Court and he may, 
at his discretion, do so. Lastly, the Federal Court 
can only report its opinion. This report is to be 
distinguished from the judgment which must be 
binding on all concerned. Nothing is said in the 
Act whether this report is binding on the Governor- 
General. Again it is very difficult to answer the 
question whether such an expression of opinion on a 
particular question precludes the Federal Coyrt from 
reversing its Own opinion when a specific case 
involving the same question is brought before it and 
some material is placed before the Court for consider- 
ation, 

The Act empowers* the Federal Legislature to 
make provision by an Act of its own to confer on 
the Federal Court supplemental powers, which are 
not inconsistent with the provisions of the Act, which 
may be necessary to enable the Federal Court to 
exercise its jurisdiction more effectively. Under this 
provision the Central. Legislative Assembly has 
passed an Act empowering the Federal Court to 
make rules for regulating the service of processes 
issued by the Court, including rules requiring a High 
Court from which an appeal has been preferred to 
the Federal Court. to serve any process issued by the 
latter in connection with that appeal. On the other 
hand the Federal Legislature has no power to 
confer’ any’ right of appeal..to the Federal Court 
against the decision of a High Court in British India 
in a case where the latter is exercising jurisdiction on 
appeal from a Court outside British India, and to 
affect any right-of:appeal -in.such cases to His Majesty 
in Council with or without appeal. 
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Form of dudgment on Appeal.—The case where the 
appeal has been allowed by the Federal Court shall 
be remitted by it to the Court against whose decisicn 
the appeal was made with its orders, decree or 
judgment. and the latter shall give effect to it. The 

orders regarding costs of a case in the Federal Court 
and regarding a stay of execution in a case under 
appeal to the Federal Court pending the hearing of 
the appeal, shall be transmitted to the court against 
whose decision the appeal has been made, and shall 
be given effect by the latter.* 


Enforcement of Decrees and Orders of Federal Court 
and Orders as to Discovery, etc—The authority of the 
Federal Court has been given legal backing by the pro- 
vision that all] authorities, civil and judicial, throughout 
the Federation must actt in aid of the Federal Court 
The latter has power regarding the area covered by 
the Federation to pass orders securing the attendance 
of persons, the discovery or production of documents, 
or the investigation or punishment of any contempt 
of court. These and other connected orders must 
be enforced by all courts and authorities in every 
part of British India or of any Federated State as 
the orders of the highest Court having jurisdiction 
over them.t These powers, however, do not apply to 
the Federated States in respect of the cases arising 
wnder the additional appeliate jurisdiction if it 1s 
conferred on the Federal Court under the provisions 
of the Act. The authority of the Federal Court 
regarding the Federated States cannot be exercised 
directly. but will be exercised through “ Letters 
of Request ”’ to the Rulers of the States as has been 
described above. 


Law declared by the Federal Court and the Privy 
Council.— The law declared by the Federal Court and 
by any judgment of the Privy Council is binding on 
all courts in British India, and in any Federated State 
if it concerns the application and interpretation of 
this Act or an Order in Council or any matter in 
respect of which the Federal Legislature has power 
to make laws.; 


Power to make: Rules, ~The Act empowers|| the 
Federal Court to make rules from time to time with 
the approval‘of the Governor-General in his discretion 
for regulating the practice and Procedure of the 
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Court, including rules in respect of persons practising 
before the Court, the time for the admission of 
appeals, costs and fees, and for the summary trial of 
appeals which may appear to the Court to be frivolous 
or vexations or hrought for the purpose of «elay. 
Rules thus made may also fix the number of Judges 
competent to sit for any purpose, but no ease can be 
decided by less than three Judges. If the appellate 
jurisdiction of the Federal Court is enlarged by the 
Federal Legislature as mentioned above, the rules 
made must provide for the constitution of a special 
division of the Court for hearing cases which would 
have been within the jurisdiction of the Court even 
if the jurisdiction had not been enlarged. Subject to 
the rules of the Court, the Chief Justice of India is 
empowered to decido what Judges are to constitute 
any division of the court and what Judges are to sit 
for any purpose. Judgments of the Court must be 
delivered in the open Court with the concurrence of 
a majority of the Judges present. at the hearing of the 
case, but a Judge who differs with the opinion of 
the majority may deliver a dissenting judgment. All 
proceedings in the Federal Court must be carried on in 
the English language. 


Expenses of the Federal Court.—The administrative 
expenses of the Federal Court, including all salaries, 
allowances and pensions of the officers and the 
servants of the Court shall be charged on the revenues 
of the Federation. The income of the Court made up 
of any fees or other moneys taken by the Court shall 
form part of the revenues of the Federation. The 
Governor-General is to exercise his individual judg- 
ment as to the amount to be included in respect of the 
administrative expenses of the Federal Court in any 
estimates of expenditure laid by him before the 
Federal Legislature.* 


The High Courts in the States—A High Court in 
a Federated State, as referred to here, will mean any 
Court declared to be a High Court by His Majesty 
after communication with the Ruler of the State.7 


Appeals to His Majesty in Council.—In spite of this 
extensive original and appelidte’’jurisdiction and 
important advisory functions, the’ Federal Court of 
India is not the highest Court of. Appeal for British 
India and the Federated States:* Appeals ‘can‘ still be 
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taken to His Majesty in Council, which in actual 
practice means the Judicial Committee of the Privy 
Council. ‘Under the provisions of the Act* an appeal 
may be brought to His Majesty in Council from a 
decision of the Federal Court without leave in respect 
of a dispute concerning the interpretation of the Act 
or an Order in Council, or the Instrument of Accession 
of any State, or the agreement regarding the adminis- 
tration in any State of a law of the Federal Legis- 
lature. Appeals in other cases may be taken to His 
Majesty in Council by leave of the Federal Court or 
of His Majesty in Council.* 


Thus it is clear that the Federal Court is not the 
Highest Court of Appeal as far as the Federation of 
India is concerned. “ It is not the final appellate 
authority —the last authoritative judicial interpreter of 
the Constitution, or the ultimate declarer of the civil 
law of the land.’ The position in the words of 
Professor K. T. Shah seems to be that— 

** the law declared by the Privy Council,—and, in cases, unappealed 
against, by the Federal Court, is the final exposition of the constitu- 


tional law of India, as also of the ordinary law in so far as British 
India is concerned. As such, it is binding, until amended by the 


’ appropriate Legislatures, on al] Courts in British India, and, as re- 


gards constitutional matters, in all Federated States.''} 


But one thing is not clear whether the advisory 
opinion expressed by the Federal Court can be taken 
to be a decision of the Federal Court forthe purpose 
of appealing against to the Privy Council. 


The Working of the Court—The Federal Court of 
India has been established. with three Judges. The 
Chief Justice, Sir Maurice Gwyer, K.C., is a Britisher, 
and two puisne Judges, Sir Shah Muhammad 
Sulaiman apd Mr. S. Varadachari, are Indians. It 
has its seat at Delhi. Some prominent lawyers have 
already enrolled themselves as practitioners before 
the Court. A dispute which arose between the 
Government of the Central Provinces and Berar and the 
Government of India regarding the power to levy tax 
on the sale of petrol and lubricants was referred to 
it for decision by the mutual consent of the parties. 
After hearing both the sides, the Federal Court decided 
in favour of the Provincial Government holding the 
new tax to be within the sphere of the Province. The 
Government of the United Provinces filed another suit 


before the Court in which it claimed that the fines 


' Sec, 208. f The Federal Structure, p 398. 
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imposed and collected in the cantonment areas should 
be credited to the Provincial revenues with retrospective 
effect since 1924. The suit was dismissed by the Court, 
but it seems that the Provincial Governments can 
claim these fees and fines after April!, 19389. Many 
more suits involving the interpretation of the constitu- 
tion are likely to be referred to the Court for decision 
in the near future. 


_ High hopes are pinned to the Federal Court. It 
is expected to serve as the bulwark of civil freedom 
and national solidarity—linking in one bond of unity 
the various units of the Federation, the Federated 
States and the British Indian Provinces, by bringing 
them under one uniform judicial system. It must 
stand forth as the guardian of the Constitution and the 
custodian of the majesty of law and the rights of all 
—of the Federal Centre, the Units, and the individual 
citizens. The task before it is by no means easy. 

“If it either becomes a citadel of social obscurantism, prohibit- 
ing progressive legislation on the ground of guarantees to minorities, 
or of a defiant spirit of advance, justifying every legislative action 
however fundamentally it may go against the religious and cultural 
interests of communities, it will fail to cement the constituent states of 
the Federation. It it becomes a champion of Central Authority and 
allows the Federal Legislature and Executive to override, on various 
preterices, the guaranteed rights of the States or on the other hand if 
it tries to uphold and extend the jurisdiction and sovereignity of the 
States at the expense of the necessary powers of the Central Govern- 
ment, it will mar the prospects of a free, progressive, and united 
India. Only if it follows a steady middle course, and establishes, 
within 2 short time, a prestige and an ascendancy which neither the 
Central Government nor the States, neither the majority nor the 
minority would dare to question, then and only then can India be 
assured of a safe voyage through the strong seas of constitutional 
Federation,’'* 


It is hoped that the Court will establish a healthy 
tradition of harmonious combination of both classes of 
units of the Federation—the British Indian Provinces 
and the Indian States, with the ultimate aim of estab- 
lishing the reign cf law throughout the length and 
breadth of this great land. The short experience of 
Ps working of the Federal Court augurs well for the 

uture, 
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The High Courts 


The High Courts for British India ; Constitution of the High 
Courts; the Judges of the High Courts; Jurisdiction of the High 
Courts ; Relationship of the High Courts to the Provincial Govern- 
ments ; Independence of the High Courts ; the Subordinate Judiciary. 

The High Courts for British India—The Government 
of India Act, 1939, recognizes* the following courts as 
High Courts in British India: 


The High Courts of Calcutta, Madras, Bombay: 
Allahabad, Lahore and Patna: the Chief Conrt in 
Oudh; the Judicial Commissioners’ Courts in the 
Central Provinces and _ Berar, in the North-West 
Frontier Province, and in Sind; any other court in 
British [ndia constituted or reconstituted as a High 
Court under the provisions of the Act; and any other 
comparable court. in British India which His Majesty 
in Council may declare to be a High Court for the 
purposes of this Act.* 


It is also provided that if before the introduction 
of Provincial Autonomy, provision is made for the 
replacement of any court or courts mentioned above by 
a High Court, the new Court is also to be recognized as 
the courts mentioned above. It was pointed out in the 
Parliament that this provision is introduced to meet 
the possibility of converting the Judicial Commissioner's 
Court in the Central Provinces and Berar into a High 
Court. Since then this has been done by an Order in 
Council made in Febuary, 1936. The new High 
Court of the Central Provinces and Berar, is automati- 
cally recognized as a High Court under the above pro- 
visions.* 

Provision} is also made for the constitution or 
reconstitution of High Courts by letters patent. If the 
Provincial Legislature presents an address for the pur- 
pose to the (xovernor for submission to His Majesty, the 
latter may by letters patent constitute a High Court 
or reconstitute the High Court for that Province or its 





* Sec. 219. + Sec. 229, 
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part, or amalgamate the two High Courts if they exist 
in that Province. If this is done, the letters patent are to 
provide for the continuance in their respective offices 
of the existing Judges, officers and servants of the 
Court or Courts, and also for the carrying on before 
the new Court or Courts of all pending matters. 


Constitution of the High Courts —Every High Court 
in British India is a court of record.* It consists of a 
Chief Justice and such other Judges as His Majesty 
may from time to time deem it necessary to appoint. 
This is, however, subject to the provision thatthe Judges 
appointed by His Majesty along with the additional 
Judges appointed by the Governor-General under the 
provisions of this Act must not exceed the maximum 
number tixed in relation to that ag parte Court by 
His Majesty: in Council. Aceoraing to “ the Govern- 
ment of India (High Court Judges! (rder, 1937 ” the 
maximum strength excluding the Chief Justice, the 
Chief Judge or the Judicial Commissioner but including 
any additional Judges or additional Assistant Judicial 
Commisioners to be appointed by the Governor- 
General, of the various High Courts is as under: 


The High Court at Madras ... 15 Judges 
The High Court at Bombay ... 15 Judges 
The High Court at Calcutta ... 19 Judges 
The High Court at Allahabad .. 12 Judges 
The High Court at Lahore ... 15 Judges 
The High Court at Patna ... 11 Judges 
The High Court at Nagpur .. ¢Judges 
The Chief Court at Oudh .. 6 Judges 


The Court of the Judicial Commissioner of Sind— 
5 Assistant Judicial Commissioners. 


The Court of the Judicial Commissioner _ 
of the North- West- Frontier Province- 
2 Assistant Judicial Commissioners. 


The dudges of the High Courts—Every High Court 
Judge is appointed} by His Majesty by warrant under 
the Royal Sign Manual, though temporary and 
additional Judges can be Appointed by the Governor- 
General in his discretion.t Itis provided that in case 
the office of the Chief Justice of a High Court falls 
vacant, or a Chief Justice is unable to perform his 
duties by reason of his absence or for any other 
reason, the (Governor-General may in his discretion 
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appoint one of the other Judges of the Court to 
perform the duties of the said Chief Justice till the 
person appointed by His Majesty enters on the duties 
of his office, or the original Chief Justice resumes 
his duties. In case of a vacancy in the office of any 
other Judge of a High Court for any reason. the 
Governor-General is empowered to appoint in his 
discretion, a person duly qualified for appointment asa 
Judge to act in the vacancy until some permanent 
appointment is made by His Majesty or the permanent 
Judge resumes charge. The (Governor-General can 
also appoint duly qualified persons as additional 
Judges of a High Court for the maximum period of 
two years, if he thinks that such an increase is necessary 
On account of any temporary increase in the business 
of the High Conrt or the arrears of work. These ap- 
pointments., however, are subject. to the provisions 
regarding the maximum strength of the High Courts 
mentioned above 


The High Court Judges hold office till they 
are sixty years* of age though they can resign 
their office earlier by addressing their resignation to 
the Governor of the Province, wherin is situated the 
seat of the Court to which they belong. They can also 
be removed from office by His Majesty by warrant 
under the Royal Sign Manual on the ground of 
misbehaviour or of infirmity of mind or body, if the 
Judicial Committee of the Privy Council so reports on 
being consulted by His Majesty. Thus the High 
Court Judges hold office daring good behaviour and not 
during pleasure as was the case before. Regarding the 
age-limit, the .J. P. C. observed : 

** It has been represented to us that the retiring age of Judges 
should not be raised to sixty two, but should continue to be sixty ; 
and weconcur. We have suggested that in the case of the Federal 
Court the age should be sixty-five, because it might otherwise be diffi- 
cult to secure the services of High Court Judges who have showed 
themselves qualified for promotion to the Federal Court; but the 
evidence satisfies us that in Indiaa Judge has in general done his best 
work by the time be has reached the age of sixty.’’} 


Thus the status guo has been maintained on this 
point, but there is one difference that while under the 
pr vious law the age-limit of sixty was not statutory, 
being enforced by taking an undertaking from the 
Judges at the time of their appointment to retire at 
that age, it is so under the new Act and the Judges of 
the High Conrts must retire at the age of sixty. 
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A person, 1n order to be eligible for appointment 
asa Judge of a High Court, must be a barrister of 
England or Northern Ireland of at least ten years’ 
standing, or a member of the Faculty of Advocates in 
Scotland of the same standing—or must be a member 
of the Indian Civil Service of at least ten years’ 
standing, who has for at least three years served as or 
exercised the powers of a District Judge—or has for 
at least five years held a judicial office in British 
India not inferior to that of a Subordinate Judge or 
Judge of the Small Cause Court—or has for at least 
ten years been a pleader of any High Court. or of two 
or more such Courts in succession. A person js not 
eligible for appointment as the Chief Justice of any 
High Court constituted by letters patent until he has 
served for not less than three years asa Judge of a 
High Court, unless he is orat the time of his appoint- 
ment to judicial office was, a barrister, or a member of 
the Faculty of Advocates, or a pleader. In computing 
the standing of a person as required above, any period 
during which the person has held judicial office after 
his becoming a barrister. an advocate, ora pleader is to 
be includec.* 


It will be noticed that the statutory requirement 
that not less than one-third of the Judges of every 
High Court must have been called to English, 
Scottish, or Irish Bar, and that not less than one- 
third must be members of the Indian Civil Service 
is abolished. ‘The observation of the J. P.C. on this 
point was: 

‘ We are informed that the rigidity of this rule has sometimes 


caused difficulty in the selection of Judges, and we do not therefore 
dissent from the proposed amendment of the law.... + 


On the other hand. I.C.S. Judges have been 
retained. Indian public opinion has often expressed 
itself against such appointments as J.C. S. Judges 
are likely to bring the outlook and view point of the 
executive to bear upon their functions as Judges, On 
the other hand it is suggested that the I. C.S. Judges 
possess great legal and practical training and the 
understanding of the conditions and the people of 
the country.....The J. P. C. observed : 

“.... but we are clear (and we are informed that this is the 


general opinion of their colleagues) that the Indian Service Judges 
are an important and valuable element in the judiciary, and their 
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presence adds greatly to the strength of the High Court. It has 
been suggested that their earlier experience tends to make them 
favour the Executive against the subject, but the argument does not 
impress us; we are satisfied that they bring to the Bench a knowledge 
of Indian country life and conditions which barristers and pleaders 
from the towns may not always possess, and we go not doubt that 
the Crown will continue to appoint them.''* 

Thus these prize-posts for the I, C. 5S. are kept 
in tact though itis against Indian public opinion 
and is also against British practice. 


Under the Act of 1919, a Civilian Judge or a 
non-barrister Judge could not hold permanently 
the office of the Chief Justice. This bar has now been 
removed so that non-barristers as well as civilians 
can now hold that office. This throwing open of the 
office of the Chief Justice to non-legal element 1s 
objected to in India. Sir Te} Bahadur Sapru in his 
Memorandum submitted :7 


‘The best traditions of the courts in India have been built up 
by Judges recruited from the profession, and their surroundings in 
England or by Judges who have been recruited from the ranks of the 
profession in India, I shall not be willing to accept any change in 
the law which would in any degree or measure affect the continuance 
of these traditions."’ 


The J. P. C., however, observed : 


*" The Indian Civil Service Judges are not at the present time 
eligible for permanent appointment as Chief Justice of a High 
Court, though we understand that this rule does not apply in the 
case of Chief Courts. We see no reason for this invidious distinction, 
and we think that His Majesty's treedom of choice should not 
be thus fettered.’’{ 


It is expressly provided$ in the Act. that High 
Court Judges, functioning before the introduction of 
the Provincial Autonomy. are to continue in office 
and are to be regarded us if they have been appointed 
under the provisions of this Act snbject to the 
provision that they are not required to relinquish 
their office at an earlier age than they would have 
been required if this Act had not been passed. Every 
High Court Judge is required to make and subscribe 
the prescribed oath before the Governor or some 
person appointed by him.|| 


The Judges of the High Courts are entitled to 
such salaries and allowances and rights in respect. of 
leave and pensions as may from time to time be fixed 
by His Majesty in Council. The salary of a Judge 
and his rights in respect of leave and pension cannot 
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be varied to his disadvantage after his appointment.* 
The Government of India (High Court Judges) Order 
1937, has fixed the salaries, allowances, etc, of the 
Judges of the various Indian High Courts. The 
salaries of the Judges are given below :— 
Rs. per annum 
Chief Justice of the High Court at 
Calcutta 72,000 
Chief Justice of the High Courts 
at Madras, Bombay, Allahabad 


Patna and Lahore _.... 60,000 
Chief Justice of the High Court at 
Nag 50,000 


gzpur 

Judge of the High Courts at Cal- 

cutta, Madras, Bombay. Allaha- 

bad, Patna and Lahore: Chief 

Judge of the Chief Court of 

Oudh 48,000 
Judge of the Chief Court of Oudh 

Judicial Commissioner of Sind... 42,000 
Judge of the High Court at Nagpur 40,000 
Judicial Commissioner of the 

North-West Frontier Province .. 39,000 
Assistant Judicial Commissioner of 

Sind or of the North-West 

Frontier Province ... 36,000 


These salaries and allowances uf the Judges, 
and the servants and officers of the High Courts, 
and other administrative expenses of the High Courts 
are charged upon the Provincial revenues of which 
the fees or other moneys taken by the Courts form 
part. The Provincial Governors are to exercise their 
individual judgment regarding the amount to be 
included in the Provincial budgets in respect of such 
administrative expenses of the High Courts.f 


durisdiction of the High Courts.—The jurisdiction 
of the High Courts, the law administered in them, the 
respective powers of the Judges in relation to the 
administration of justice in the court, including 
any power to make rules of court and to regulate the 
the sittings of the court.and its members sitting alone 
or in division courts, are the same under the new Act 
aS they were before the introduction of its Provincial 
part; This means that the present original and 
appellate jurisdiction of the High Courts of Calcutta, 
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Bombay and Madras. and the appellate juris- 
diction of the other High Courts continue. This 
jurisdiction extends over all matters civil and criminal 
and matters connected with wills, bankruptcy, 
admiralty,and of divorcee only inthe cases of Christians, 
Parsis, and Hindus married under the Civil Marriage 
Act or Special Marriage Act. 


The High Court have also been vested with 
certain adrainistrative jurisdiction.* This consists 
of superintendence over all courts in India subject to 
the appellate jurisdiction of a High Court. In respect 
of these courts the High Court is empowered to call 
for returns, make and issue general rules and prescribe 
forms for regulating their practice and proceedings. 
prescribe forms in which books, entries and accounts 
shall be kept by their officers, and settle tables of fees 
to be allowed to the sheriff. attorneys, and all clerks 
and officers of courts. Such rules, however. must 
be according tothe provisions of the law in force. 
and require the previous approval of the Governor. 
The High Court, nevertheless, is not authorisedt to 
question any judgment of any inferior court, viz., a 
court subject to its appellate jurisdiction, which 1s 
not otherwise subject to appeal or revision. If an 
application; 1s made to the High Court by the Advo- 
cate-General for the Federation or by the Advocate- 
(Jeneral of a Province for the purpose, and the High 
Court is satisfied that a case pending in an inferior 
court, being a case which the High Court has power 
to transfer to itself for trial, involves or is likely to 
involve the question of the validity of any Federal 
or Provincial Act, it can transfer that case to itself 
for trial. 


No High Court has any original jurisdiction in 
any matter concerning the revenue,§ or concerning 
any act ordered or done in connection with its 
collection according to the usage and practice of the 
country or the prevailing law until otherwise pro- 
vided by the Act of the appropriate Legislature. 
But such a Bill or amendment cannot. be moved in 
the Federal or the Provincial Legislature without the 
previous sanction of the (sovernor-General in his 
discretion and the Governor in his discretion, res- 
pectively. 





* Sec. 224. + Sec. 224(2). J{ Sec. 225. § Sec. 226. 


= 


THE PROVINCIAL JUDICIARY 307 


Special provision* is made for Courts of Appeal 
In revenue matters. No member of the Federal or 
Provincial Legislature can become a member of 
any tribunal in Kritish India having jurisdiction to 
hear appeals or revise decisions in revenue cases. 
Where before April 1, 1937, viz., before the commence- 
ment of the Provincial Part. of the Act, the power 
to entertain appeals or revise decisions in revenue 
cases was vested in the Provincial Government, the 
Governor is empowered to constitute a tribunal, 
consisting of person or persons as he may think fit 
in his individual judgment, to exercise similar juris- 
diction, until other provision is made by the legis- 
lature of the Province. ‘The members of such a 
tribunal shall receive salaries and allowances to be 
determined by the Governor exercising his individual 
judgment. These salaries and allowances shall be 
charged on the Provincial revenues. 


The jurisdiction of a Provincial High Court may 
be extendedt to any area in British India not forming 
part of that Province by His Majesty in Council, if 
he is satisfied that an agreement in that behalf has 
been made between the Governments concerned. The 
power of any High Court to exercise jurisdiction in 
relation to mure than one Province or in relation to 
a Province and an area not forming part of anv 
Province, under any law or letters patent in force 
before the introduction of the Provincial Autonomy 
under the provisions of this Act, is not touched by 
the pruvision mentioned above. Where a High Court 
possesses any extra-provincial jurisdiction, the Legis- 
lature of the Province in which the Court has its 
principle seat is not empowered to increase, restrict 
or abolish that jurisdiction, if it had not that power 
before the passing of this Act. On the other hand, 
the Act does not prevent the Legislature having 
such powers from exercising them. 


All proceedings in the High Courts must be in 
the English language.: 


The powers of the High Court are limited in 
certain ways. No proceedings lie in and no process 
can be issued from any court in India, including the 
High Courts, against the ‘(overnor-General, His 
Majesty's Representative for the exercise of the func- 
tions of the Crown in relation with the Indian States, 
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the Provincial Governors, and the Secretary of State 
in @ personal capacity or otherwise. No ,proceedings 
also lie with any court in India, except with the 
sanction of His Majesty in Council, against any person 
who has been the Governor-General, His Majesty’s 
Representative for the exercise of the functions of 
the Crown in relation with the Indian States, a Pro- 
vincial Governor, or the Secretary of State in respect 
of any act of omission or commission in performance 
or purported performance of the duties of their 


office.* 


There is also a special provision regarding death 
sentences. Where any person has been sentenced 
to death in a Province, the Governor-General in his 
discretion has all powers of suspension, remission or 
commutation of sentence as were vested in the 
(rovernor-General in Council before the commence- 
ment of the Provincial Part of this Act. His Majesry’s 
right. or if that right is delegated to the Governor- 
(zeneral by his Majesty. to grant pardons, reprieves, 
respites or remissions of punishment 1s kept in tact. 


Relationship of the High Courts to the Provincial 
Governments.-— Before the passing of this Act, the ad- 
ministrative machinery of the High Courts, except that 
of the Calcutta High Court. was subject to the control 
of the Provincial Governments and Legislatures. The 
Simon Commission proposed that this administrative 
contro! should be placed in the hands of the Central 
Government and their expenditure and the receipts 
from court fees should form part of the Central 
Government's Budget. The .J. P. C. disagreed with 
this and recommended that all the High Courts, 
including tke Calcutta High Court, shonld be brought 
into relationship with their respective Provincial 
Governments. It observed: 

© BOG sna. the High Court is, in our view, essentially a 
provincial institution : indeed, as subsequent paragraphs show, we 
seek to secure for each High Court an administrative connection with 
the Subordinate Judiciary of the Province which we regard as of 
the highest importance, and which we think could not be maintained 
—or only in an atmosphere of mistrust and suspicion which would 
gravely detract from its advantages—if the Court were an outside 
body, regarded (as it would probably be) as an appanage of the 
Federal Government. Apart from these reasons’ ..... we are 
satished that the financial adjustments which would be involved in 
any attempt to centralize the administration and financing of the 
High Courts would be of a far more complicated nature than the 
Commission appear to have supposed.” 
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_ In pursuance of this. the administration of justice 
18 put in the Provincial Legislative List. Item 1 in 
that List is made up of “ Public order (but not. incluc- 
ing the nseof His Majesty’s naval, military or air forces 
in aid of the civil power); the administration of 
Justice; constitution and organization of all Courts, 
except the Federal Court, and fees taken therein; 
preventive detention for reasons connected with the 
maintenance of public order; persons subjected to 
such detention.”” Item 2 consits of “ Jurisdiction and 
powers of all Courts except the Federal Court, with 
respect to any of the matters in this list ; procedure 
in Rent and Revenue Courts.” 


On the other hand, the Federal Legislature has 
an exclusive power to make Jaws in respect of the 
jurisdiction. powers and authority of all courts in 
British India except the Federal Court, with respect 
to anv of the masters in the Federal Legislative List.* 
The Provincial Legislatures have also similar powers 
In respect of courts within their respective Provinces 
regarding subjects within their exclusive jurisdiction. 
And both the Federal and the Provincial Legislatures 
have concurrent powers in respect of matters on 
the Concurrent Legislative List. Thus from the point 
of view of relationship with the Legislatures in 
the country, the High Courts are neither completely 
federalized nor provincialized. 


Regarding this the .J. P. C. observed: 


‘Tt has been suggested that thie would enable either the Federal 
or a Provincial Legislature, if they so desired, to deprive the High 
Courts of much of their jurisdiction, and to transfer it to Courts 
of inferior status to the grave prejudice of the rights of His Majesty's 
subjects in India. In theory this is no doubt possible ; but it is, in our 
view, a necessary consequence of the distribution of legislative powers 
which we recommend that both the Federal and Provincial Legis- 
latures should have a law making power for the purposes which 
we have mentioned and, whatever use they may make of it, we are 
satised that they will never willingly enact legislation which would 
prejudice or affect the status of the High Courts... °’ 


Independence of the High Courts.—The pro- 
vincialization of the High Courts necessitates the 
safeguarding of the independence of the High 
Courts against undue political pressure frum the 
Provincial Executive or the Provincial Legislature. 
It was admitted by the .J. P.C. that the Provincial 
Legislatures had from time to time tended to assert 
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their powers in a wey which might under the new 
Constitution affect the efficiency of the Courts.* The 
High Courts must be secured a position of indepen- 
dence and freedom from pressure for political purposes, 
if they are to command the confidence of the people 
and do discharge their functions properly. It is for 
this purpose that it is provided in the Act that the 
expenses of the High Courts should be charged on 
the Provincial revenues, which means that they can be 
discussed but not voted upon by the Provincial 
Legislatures. Moreover in accordance with the rec- 
ommendation of the J.P.C., the Governor-General 
and the Governors have been instructed in thir respect- 
tive Instruments of Instruction to reserve for the 
signification of His Majesty's pleasure any Bill which 
in their opinion would soderogate from the powers 
of the High Courts as to endanger the position which 
those Courts are designed to till under the Consti- 


tution Act. 


The position and the tenure of the Judges are 
also safeguarded in order to give them a feeling of 
security, which is absolutely essential for creating a 
sense of independence in them. ‘The appointment 
and the removal of the .Judges are in the hands of His 
Majesty beyond the control of political influences in 
the Provinces. The Judges hold office till the age of 
sixty during good behaviour and not during pleasure. 
Their salaries and allowances, and rights in respect 
of leave and pensions are fixed by His Majesty in 
Council. The salaries of the Judges and their rights 
in respect of leave or pension cannot be varied to their 
disadvantage after their appointment. The adminis- 
trative expenses of the High Courts, including the 
salaries, allowances, etc., of the Judges are charged on 
the revenues of the Provinces and are not subject to 
the vote of the Provincial Legislatures. Lastly no dis- 
cussion can take place in a Provincial Legislature 
with respect to the conduct of any Judge of the 
Federal Court or of a High Court in the discharge of 


his duties.{ 
The Subordinate Judiciary. —The .J. P. C. observed : 


‘It isthe Subordinate Judiciary in India who are brought 
most closely into contact with sed People, and it isno less important, 
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* Para. 332, + Paras. XXVII, and XVIII. t Sec, 86 (1). 
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perhaps indeed even more important, that their independence 


should be placed beyond question than in the case of the superior 
Judges.’'* 


The Committee also thought that: 


i isi ing definitely the nature of the administrative 
Pn i ita ropes Sv by the High Courts over the pane: 
dinate Courts ina Province, should find a place in the New Cons 
titution.'’+ 

It recommended that a strict rule should be 
adopted and enforced that— 

e i to exercise influence b 
saeabera: erate eae ae acta reek or promotion of 


ber of the Subordinate Judiciary are sufficient in themselves 
5 disqualify a candidate, whatever his personal merits may be.’’{ 


The actual provisions of the Act in respect of the 
Subordinate Judiciary are described in Chapter XVI. 





* Para 337. + Para 334. | Para 338. 
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CHAPTER XVI 
THE SERVICES OF THE CROWN IN INDIA 


Importance of the Services; Safeguards for the Services 
British EJement in the Services ; Classification of the Public Services 
the Defence Sérvices ; the Civil Services of the Crown in India 
Services recruited by the Secretary of State; Provincialization of 
the Services ; Conditions of Service; Provisions in respect of Chap- 
lains ; Civil Services recruited by the Governor-General and the 
Governors ; Special Provisicns regarding Police Forces ; Special 
Provisions regarding Judicial Officers ; Special Provisions in respect 
of the Political Department ;. Protection of Certain Existing Officers ; 
Special Provisions in respect of the Staffs of the High Commissioner 
and the Auditor of the Indian Home Accounts; The Public Service 
Commissions ; Genera] Provisions in respect of the Services; Pro- 
visions Regarding Pensions, etc. ; General Remarks, 

Importance of the Services—The Public Services 
always play a silent but important part in the public 
administration of acountry. If that is best, which 
is administered best” has any meaning, it means that 
the success of a Constitntion, howsoever well-devised 
it may be. depends on how its actual provisions are 
put into practice, or in other words: how the public 
servants discharge their public duties. A contented 
and efficient Public Service lends stability to the 
Constitution which it otherwise lacks, as while the 
men at the helm of affairs come and go in accordance 
with the exigencies of party politics, the Services 
remain. With their accumulated experience of men 
and matters. they help the professional politician at 
the top. who more often than not, is new to the task 
of administration. 

If all this is true of other countries, it is doubly so of 
India, where the masses, till recently, have been under 
a bureaucratic rule. The Civil Services here have 
not merely occupied a position of special importance. 
enjoying special salaries, emoluments, privileges and 
powers regarding administration, but have also taken 
a prominent part in the decision of public policies. 
They virtually controlled the working of the ad- 
ministrative machine, as with the exception of a 
few highest offices, such as that of the (rovernor- 
General and the Governors of some of the Provinces, 
almost all the civil offices in India were either 
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occupied by them, or at least wera open to them. In 
courss of time they have acquired vested rights in 
respect of salaries, pensions, leave, etc., which they 
are determined to safeguard at all costs even under 
the changed conditions. 


Safeguards for the Services. —The Joint Parliamen- 
tary Committee observed in this connection : 

"The system of responsible government, to be successful 
in practical working, requires the existence of a competent 
and independent Civil Service staffed by persons capable 
of giving to successive Ministers advice based on long 
administrative experience, secure in their positions during good 
behaviour, but required to carry out the policy upon which the 
Government and the Legislature eventually decide. The grant of 
responsible government to a British Possession has indeed always 
been accompanied by conditions designed to protect the interests of 
those -who have served the community under the old order and who 
may not desire to serve under the new ; but if, as we believe, the men 
who are now giving service to India will stiit-be willing to put their 
abilities and experience at her disposal and to co-operate with those 
who may be called on to guide her destinies hereafter, it is equally 
penser that fair and just conditions should be secured to 
them.” 

Nobody need quarrel with the J. P. C. over this 
observation. But these Services must be national 
and must be imbued with the idea of national public 
service. The members of the Services must regard 
themselves as public servants and must feel responsi- 
ble to’ the people, rather than regard themselves 
as the masters of the people and responsible to some 
authority alien tothe latter. This is, unfortunately, true 
in the case of the Public Services in India. There is 
another peculiar feature of the Indian Public Services 
that, generally speaking, they are alien in personnel, 
spirit, and outlook to the people of the country. 
There is a strong and dominating British element in 
the Services which, with certain honourable exceptions, 
more often than not, finds it difficult to come down to 
a level where it can understand the needs and the 
aspirations of the Indian masses. Even the Indian 
personnel of the Services has not come up to the 
expectations to the extent one would like. This, 
however, does not mean that the Indian Civil 
Services are not efficient or have not done any good 
to the people of the country ; on the contrary they are 
very efficient—in fact everything else is sacrificed to 
efficiency—sand have also served the people of the 
country in their own way. 


* Para, 274. 
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But taking things as they are, there is no denying 
the fact that without the active co-operation of the 
Services, the new Constitution cannot be properly 
worked out. “The services will be the linch-pin of 
the new Constitution and success will depend to a 
certain extent upon their energetic support.’* The 
importancs of the administrative side of the functions 
of the Service is likely to increase rather than decrease 
under the new Constitution with expanded Legislatures 
based on widened franchise, inexperienced Ministers 
and more frequent ministerial changes. If this 1s 50, 
the Services must be made to feel contented by the 
safeguarding of their rights and privileges, and the 
conditions must be maintained which should attract the 
proper kind of recruits to the Services. ‘The Chapter 
on the Public Services in the Act attempts to achieve 
this—rather it crosses the mark in that way. Provi- 
sions are inserted in the Act with the object of 
safeguarding the existing rights and interests of the 
Services in respect of pay, emoluments, pensions, 
leave, right of appeal. appointment, etc., for protecting 
the Services from political influence and pressure, for 
assuring their efficiency aud impartiality, and for 
making it worth while for the proper kind of candi- 
dates, particularly the British, to offer themselves for 
recruitment. 


British Element in the Services.—It may be pointed 
out here that under the new Constitution, the British 
element in the Public Services is to be retained almost 
at its present strength. 


The J. P. C. observed in connection with this: 


** The United Kingdom, no less than India, owes an incalculable. 
debt to. those who have given of their best in the Indian Public 
Services, and the obligation must be honoured to the full. [ut the 
question has another and scarcely less important aspect ; for we are 
convinced that India for a log time to come will not be able to dis- 
pense with a strong British element in the Services, and the conditions 
of service must besuch as to attract and hold the best type of men, 
whether British or [ndian. Parliament may, therefore, rightly require 
in the interests of India as well as of this country, not only that the 
Services are given ail reasonable security, but that none is deterred 
from entering them by apprehensions as to his future prospects and 
career. Jt is indeed the interest of India that must Le considered 
sbova all. The difficulties of che new Constitution will be aggrav- 
ated in every res if the administrative machinery is not thoroughly 
sound. One of the strongest supports of the new Governments and 
their new Ministers that we can recommend, and that the Constitu- 
tion can provide for, wil] be impartial, efficient and upright Services 
in every grade and department. 


* Dr, Sir Shafaat Abmad Khan: The Indian Federation, p. 210, 
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Thus the British element in the Services is to 
continue. It is intended to continue the preseut state 
of affairs in respect of the European and the Indian 
elements in the Services based on the poomnene 
tions of the Lee Commission. 


Classification of the Public Services.—The Public 
Services in India may be classified in two broad 
divisions as the Defence Services and the Civil Ser- 
vices. The latter may be further classified as under :— 


(i) The All-India Services recruited and controlled 
by the Secretary of State. 


(i) The Federal Nervices under the general 
control of the Governor-General. , 


(iif) The Provincial Services under the general 
control of the Governor. 


Special provisions are to be found in the Act in 
respect of these different classes of the Services. 


The Defence Services.—The Defence is a 
reserved Department under the provisions of the new 
Act. Itis placed directly under the charge of the 
Governor-General, beyond the political control of the 
popular Ministers. Special provisions are made in 
the Act in respect of the Defence Services. It is 
provided that the pay and the allowances of the 
Commander-in-Chief of His Majesty’s Forces in India 
and the otber conditions of his service are to be such 
as His Majesty in Council may direct.* His Majesty 
in Council may also require that appointments to 
specified offices connected with Defence shall be made 
by him orin the way he may direct. His Majesty's 
power vested in him by any Act or by virtue of the 
Royal Prerogative is not touched by this provision.t 
This is perhaps intended co provide for co-ordination, 
if need be, of the entire policy of Imperial Defence 
with that of India. The power of His Majesty and 
of any persons authorized for the purpose by His 
Majesty to grant commissions in the naval, military, 
or air-force raised in India extends to the granting 
of a commission to any person lawfully enlisted or 
enrolled in that force.; This means that His Majesty 
can grant commissions in the Indian Forces to 
subjects of Indian States or. natives of territories 
adjacent to India, such as the Gurkhas. The Letters 


* Sec. 2332. + Sec. 23. {Sec. 234, 
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Patent constituting the office of the Governor- 
General authorises the Governor-General to grant 
in the name of His Majesty and on his behalf commis- 
sions in the Indian Naval Forces, Ind Forces, and 
the Air Force. This provision gives statutory 
recognition to the distinction in the Indian Army 
between commissions directly granted by the King 
and those granted by the Governor General on his 
behalf. The Secretary of State, acting with the con- 
currence of his Advisers, is empowered* to specify 
the rules, regulations and orders in respect of the 
conditions of service of allor any of His Majesty's 
Forces in India which shall be made only with his 
previous approval. This asserts the ultimate authority 
of the Secretary of State over the conditions of service 
of His Majesty’s Forces in India. The rights of appeal 
which members of His Majesty’s Forces in India en- 
joyed immediately before the passing of this Act are 
kept intact under the Act. The Secretary of State is 
authorised to receive any memorial from a member 
of His Majesty’s Forces as he or the Secretary of 
State in Council could receive before the passing 
of this Act.j The sums regarding pay, allowances, 
pensions or other sums payable to or regarding 
persons who are serving or have served, in His 
Majesty's Forces, and payable out of the revenues of 
the Federation shall be charged on those revenues. 
This does not limit the interpretation of the general 
provisions of this Act charging the defence expen- 
diture on the Federal revenues.; This means that 
the Federal Ministers and the Federal Legislature 
connot touch the Defence expenditure in respect 
of pay, allowances, and pensions, etc., of the military 
personnel. The above-mentioned provisions, visz., 
the contrcl of the Secretary of State, with respect 
to conditions of service, the rights of appeal of the 
members of His Majesty’s Forces in India to the 
Secretary of State, and the pay, ete., of members of 
the Forces to be charged on the Federal revenues, also 
apply to persons who, though they are not members of 
Bis Majesty's Forces, yet they hold at present or have 
held posts in India which are connected with the 
equipment or administration of those Forces or are 
otherwise connected with Defence.§ In respect of 
such officers, the J. P. C observed : 


# Sec. 235. t Sec. 236. {f Sec. 237. § Sec. 238. 
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They are clearly entiled to the seme kind of rights ard pro- 
ection as they now enjoy as regards their service conditions 
although the protection need not necessarily be provided in precisely 
the same form as that proposed for members of the Civil Services, 
since Defence personnel will not be affected by the constitutional J. P,C.'s 
changes in precisely the same way as the Civil Services are likely Observations 
to be affected. Nevertheless their rights should not be left in doubt. 
Their pay and pensions would be included under the head of expendi- 
ture required for the reserved Department of Defence, and as such 
would not be submitted to the vote of the Legislature. There should : 
be no room for misunderstanding on this point.'’* 


The rights of the descendants of those per-_ Rightsin 
sons who have served in India in the military _ respect of 
or the civil service of the Crown for appointment ph cera enger 
of officers to His Majesty's Army are specially Gor sn” 
safe-guarded as it is laid down that the same pro- have served 
vision as has existed so far, er equal provision must in military 
be made for the purpose. The persons who served in ° “vil 
Burma or in Aden before their separation from aleqoaiiod 
India are to be considered as persons who served in 
India for the purposes of this provision.t 


The Civil Services of the Crown in, India— 
The Civil Services in India, as has been pointed 
out above form a very important part of the 
administrative machine in India. They discharged 
very important and useful functions in the past. 
Under the new Constitution their functions are no less 
important, though their discharge probably requires 
a little different outlook. In order to keep them 
contented, many provisions are introduced in the 
Act which amply safeguard their interests. The 
most important of these posts were filled up 
by the Secretary of State. The system is to continue 
under the new Act. 


Services Recruited by the Secretary of State. —It is laid 
down; that after the introduction of the Provincial 
' Autonomy under the scheme of the Act, appointments 
to certain civil services known as the IJndian Civil 
Service. the Indian Medical Service (Civil) and the Recruitment 
Indian Police Service—henceforward to be known as tol.C.8., 
the Indian Police—are to be made hy the Secretary of sae aa 
State until it 1s otherwise determined by Parliament. iy 5. 
Subject to this condition, he can also make appoint- 
ments to any service or services which he may con- 
sider necessary to establish for the purpose of getting 


* Para 205. + Sec. 239. [Sec. 244 (1). 
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suitable persons to fill civil posts in connection with 
the discharge of the functions of the Governor- 
General to be exercised in his discretion under the 
provision of this Act. The Secretary of State may 
from time to time prescribe respective strengths of 
these services,* He shall also cause to be laid annually 
before each House of Parliament a statement 
in respect of the appointments and vacancies 
regarding these services. The Governor-General is 
duty bound to keep the Secretary of State informed 
about the operation of this provision. He may if he 
thinks fit make reenmmendations for the modifications 
of this provision. The ‘tovernor-General is to per- 
form these functions in his discretion. 


Provincialization of the Services —Strong objection 
was taken by the British India Delegation to the 
recruitment to these Services by the Secretary of State. 
It considered that after the passing of the Constitu- 
tion Act, recruitment for the Centra} Services should 
be by the Federal Government and for the Provincial 
Services, including the Indian Civil Service and the 
Indian Police, should be by the Provincial (Sovern- 
ments. ‘hese Governments should have full power to 
determine the pay and other conditions of service for 
fnture recruits and also the proportion of Europeans 
that should be recruited. The continued recruitment 
of these vital Services by the Secretary of State is in- 
compatible with Provincial Autonomy. According to 
Dr. Sir Shafaat Ahmed Khan.... 


** Provincial self-government logically necessitates control by the 
Provincial Government over the appointment of its servants. A public 
servant cannot serve two masters. If he is appointed by the Secretary 
of State, it may be extremely difficult for the l’rovincial Government 
to exercise sufficient control and supervision. The authority of such 
Government may be undermined, and in some cases actually flout ed 
by a public servant who is determined to assert his legal right.''+ 


Thus the process of provincialization of the 
Services, started as a result of the recommendations of 
the Lee Commission, ought to have been continued to 
their logical conclusion by provincialization of all the 


* Sec. 244 (2, 3,4). + The Indian Federation, p. 216. 


NR ON ee LS - YT RET TA PME EE ND 


TRE. SEXVICES OF THE CRUWR'IN INDIA 319 


Public Services in the Provinces. But, although 
provincialization was urged, yet nobody meart 
complete Indianization of these Services to the entire 
exclusion of the British eleme:t. Generally speaking 
it was felt that for some time to come it was essential 
to have some trained and experienced British adminis- 
trators in certain key positions with the idea of pro- 
tecting the new experiment from unnecessary risks 
and hazards. 

The J P.C., however. went even further than 
the Services Sub-Committee of the First Round Table 
Conference and the White Paper in this respect. It 
appreciated the force of the argument that future 
recruitment by the Secretary of State of officers who 
serve a Provincial Government 18 incompatible with 
Provincial Autonomy, but tried to point out the 
dangerous conclusions that might be drawn from it. It 
further argued : 


‘* But the loyalty with which officers of the All-India Services 
have served the Local Governments under whom they work, not- 
withstanding that these Services are under the control of the Govern- 
ment of India and the Secretary of State, has a long tradition behind 
it ; nor has any Local Gevernment felt ditficulty in regard to main- 
taining discipline and securing full obedience of the Services on 
account of that control. Moreover, the evidence given before us 
confirmed the earlier conclusions of the Lee Commission and of the 
Statutory Commission that, with negligible exceptions, the officers 
of these Services have maintained excellent relations with the Indian 
Ministers under whom they have been working. Subject to certain 
qualifications to which we refer hereafter, we are of opinion that 
recruitment by the Secretary of State for the All-India Services, 
where it still continues, should come to an end except in the case 
of the Indian Civil Service and the Indian Police ; the functions per- 
formed by members of these two Services are so essential to the 
general administration of the country, and the need therefore for 
maintaining a supply of recruits, European and Indian, of the highest 
quality is so vital to the stability of the new Constitution itself, that 
we could not view without grave apprehension an abrupt change in 
the system of recruitment for these two Services simultaneously with 
the introduction of {undamental changes in the system of government. 
It is of the first importance that in the early days of the new order, 
and indeed until the course of events in the future can be more 
clearly foreseen, the new Constitution should not be exposed to risk 
and hazard by a radical change in the system which has for so many 
generations produced men of the right calibre. All the information 
which we have had satisfies us that in the present circumstances only 
the existing system of recruitment is likely to attract the type of officer 
required. and we have come to the conclusion as proposed in the 
White Paper, that recruitment by the Secretary of State both to the 
Indian Civil Service and the Indian Police must continue for the 
present,and that the control of their conditions of service must 
remain in his hands. We have considered, but have feit obliged to 
reject, the possible alternative of recruitment by the Governor- 
General in his discretion .... '’# 
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Regarding the Indian Medical Service (Civil), the 
Committee wrote. 


“.... We are, however, convinced on the information 
supplied to us that the continuance of the Civil Branch of the Indian 

edical Service will provide the only satisfactory method of meeting 
the requirements of the War Reserve and of European members of 
the Civil Services and that it will be necessary for the Secretary of 
State to retain the power which he at present possesses (although 
medical matters have since 1920 been under the control of Ministers} 
to require the Provinces to employ a specified number of Indian 
Medical Service officers. In making these rccommendations we have 
not been unmindful of the natural desire of the Provinces to develop 
Medical Services entirely under their own control. But the require- 
a . the Army and of the Civil Services have an overriding 
claim.” 


It was also pointed out in Parliament : 


“ It is proposed in the Act to reserve two main services: the 
Indian Civil Service and the Indian Police. We regard these services 
as absolutely vital to the future of India, they have vital tacks to 
perform, and in order to fulfill these tasks we must adhere to the form 
of recruitment suggested in the Act. 


“ I think it would be a mistake, ata time when we are intro- 
ducing such vast changes in the Government of India, to make 
this immense change as well. Certain services have been trans- 
ferred ; we intend these two important services should remain. 
Following the advice we have received, we consider that it would 
be a mistake to make another big change in the method of 
recruiting ata time when we are making these changes in the 
Government of India. There is no question of absolute finality 
in our decision. The Joint Select Committee recommended that 
after a certain period there shall bean inquiry into the operations 
of these services .... there is, therefore, this provision for a future 
enquiry."'+ 


The White Paper proposed that at the expiry of 
five years after the commencement of the Act 
an equiry should be held into the question of future 
recruitment of these two Services. The.J. P. C. agreed 
with the principle of the enquiry but doubted the 
wisdom of fixing a definite and unalterable date for 
holding of this enquiry. Sir Samuel Hoare observed 
in respect of this point : 


** It is very important, from every point of view, that we should 
make it clear that we have not abandoned the attitude that at some- 
time in the future we have to have an enquiry.... We however, 
desire to make it clear that we contemplate an enquiry at some time 
in the future, and that it is very important that the Secretary of 
State should be kept regularly informed by the Governor-General 
as to the conditions in existence, and as to any changes that are 
taking place....The position of Parliament is not compromised. 
At the same time we make it clear, both to the House and Indian's 


% Para 299. + Parliamentary Debates. 300, Cols, 628—29. 
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in India, that we have not abandoned the position maintained in 
the Joint Select Committee, that, in the nature of things, the con- 
stitutional changes must react upon service conditions in the 
future, and that that reaction must at some time in the future, involve 
an inquiry.’’* 


There is a special provisiont regarding irrigation. 
In order to secure’ efficiency in that Department in 
the Provinces, the Secretary of State may appoint 
persons to any civil service concerned with irrigation 
until itis otherwise determined by the Parliament. 


The J. P. C. observed in respect of future recruit- 
ment to the Irrigation Services: 


'* The continued recruitment of an adequate number of highly 
qalified engineers, European as well as Indian, is clearly essential to 
the efficiency of the irrigation system, especially in the North West 
of India, on which the prosperity and indeed the existence of millions 
of the population depends .... But after a close examination of the 
question, our conclusion is that the Irrigation Service ought to be- 
come a Provincial Service ; and we are not convinced that even in 
the Punjab, which is perhaps the crucial case, the situation necessi- 
tates a different policy without at least first allowing the Province to 
prove that it can successfully recruit it own Service... The question 
of irrigation is scarcely of less importance in Sind, but we’ think the 
Governor's special responsibility for the Sukkur Barrage is there a 
sufficient safeguard.''{ 


‘* Nevertheless we are of opinion that a power to reserve recruit- 
ment should be reserved to the Secretary of State, if a Provincial 
Government unfortunately proved unable to secure a sufficient 
number of satisfactory recruits and it appeared that the economic 
position of the Province and the welfare of its inhabitants was there- 
by prejudiced;.....° 


_ In addition to the abovementioned powers, the 
Secretary of State also continues to make appointments 
of chaplains who are under the Ecclesiastical Depart- 


ment, which is a Reserved Pepartment under 
the Act.§ 


He has also been given powers to reserve certain 
posts for those who are appointed by him. He can 
make rules}; specifying the number and character of 
the civil posts which are to be filled up by persons 
appointed by him. This does not apply to posts in 
connection with any function of the Governor-General 
to be discharged in his discretion. The other posts, called 


” Parliamentary Debates Vol. 302, Cols. 1001-1002. + Sec. 245. 
t Para 309, il Para 310. § Sec. 269. % Sec. 246. 
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the Reserved Posts, except under conditions as may 
be prescribed in the rules, cannot, without the pre- 
vious sanction of the Secretary of State, be kept 
vacant for more than three months, or be filled other- 
wise than by the appointment of a person appointed 
by the Secretary of State, or be held jointly with any 
other such post. Appointments and postings to these 
* Reserved Tosts ” must be made in the case of Federal 
Posts by the Governor-General and in the case of 
Provincial Posts by the Provincial Governor, both 
excersising their individual judgment. The above- 
mentioned rules must be laid before each House of 
Parliament as soon as it may be possible; and if 
the House of Parliament, within the next sub- 
sequent 28 days after a particular rule has been laid 
before it, passes a resolution that the rule shall be 
annulled, the rule shall henceforth be null and void. 
This, however, does not prejudice the validity of 
anything already done under the rule or the 
making of a new rule. 


Conditions of Service.— The conditions* of service 
in respect of pay. leave and pension, rights regarding 
medical attendance of all persons appuinted to a civ il 
service or civil post by the Secretary of State 
shall be such as may be prescribed by rules to be 
made by him. Regarding other matters too the con- 
ditions will be such as may be prescribed by rules to 
be made by him, in so far as he thinks proper to do sv. 
If and in so far this is not done by him, the cond- 
tions of service shall be prescribed by rules to be 
made by the Governor-(ieneral or some person or 
persons authorised by him for the purpose in respect of 
persons serving in the Federal sphere, and by the 
Governor of the Province or some person or persons 
authorised by him in respect of persons serving 
in the Provincial sphere. No such rulecan give to 
any such person less favourable terms respecting 
remuneration or pension than by the rules in force on 
the date of his first appointment. In the case of 
such a person serving In connection with the affairs of 
the Federation, and in the case of such a person serv- 
ing in connection with the affairs of a Province, only 


the Governor-General and the Governor respectively 





a 





ee OR YE eee te ee oad 


* Sec, 247 


THE SERVICES OF THK CROWN IN INDIA 323 
exercising there individual judgment, can make any 
promotion or any order. for suspension from office. 
If such a person is suspended from office, his 
remuneration during the period of suspension must 
not be reduced except to such extent as may be 
ordered by the Governor-General exercising his 
individual judgment, or by the Governor exercising 
his individual judgment, as the case may be, The 
salary and allowances of such a person are charged on 
the revenues of the Federation if he is serving in the 
Federal sphere, and on the revenues of a Province if 
he is serving in the Provincial sphere. If, however, 
such a person is serving in connection with the 
railways in India, only that much of his salary and 
allowances are to be charged on the Federal revenues 
as is not paid out of the Railway Fund. In addition 
to the salary and allownces, pension payable to such a 
person or in respect of him and government contribu- 
tions to any pension fund or provident fund of such 
a person are to be charged on the revenues of the 
Federation. Without the consent of the Secretary of 
State in each case, no award of a pension less than 
the maximum pension that can be alluwed under these 
rules can be made. No rules made under these 
provisions limit or abridge the power of the Secretary of 
State to deal with the case of any person, serving His 
Majesty in a civil capacity in India in such manner 
as may appear to him to be just and equitable. Aid 
also no rules made under these provisions by any 
person except the Secretary of State limit or abridge 
the power of the Governor-General or a Provincial 
Governer to deal with the case of any such person in 
& manner he may think just and equitable. The case 
of such a person shall not be dealt with in any manner 
less favourable to him than that provided by the rule 
applicable to him. 


If such a person is aggrieved by an order affecting 
his condition of service and does not receive the 
proper redress on proper application to the person by 
whom such an order has been made. he may, without 
affecting his mght of obtaining redress in any other 
way, complain to the Governor-General, if he is 
serving in the Federal sphere. If he is serving in the 
Provincial sphere, he may complain to the Governor 
of the Province. The Governor-General or the 
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Governor, as the case may be, exercising their indivi- 
dual judgment, shall cause such action tv be taken as 
they think just and equitable. Only the Governor- 
General in the case of a person serving in the Federah 
sphere, and the Governor in case of a person 
serving in the Provincial sphere, exercising their 
individual judgment, can make any order which 
punishes or formally censures or affects adversely 
his emoluments or rights in respect of pension or 
decides adversely the subject matter of any memorial 
of such a person. The latter can also appeal to the 
Secretary of State against any order made by any 
authority in India. which punishes or formally 
censures him or alters or interprets to his disadvan- 
tage any rule regulating his conditions of service. 
Any sums ordered tov be paid out of the Federal 
revenues, or the Provincial revenues to such a person 
as a result of an appeal made to the Secretary of 
State, shall be charged upon the revenues of the 
Federation or the Province as the case nay be.* The 
Secretary of State is empowered to sanction any 
compensation from the Federal revenues or the 
Provincial revenues to such a person, if he thinks 
that anything done under this Act affects adversely 
the conditions of service of such a person. The sums 
payable as compensation shall be charged upon the 
revenues of the Federation or the Province as the case 
may be. This provision, however, does not in any way 
prohibit expenditure by the Governor-General or the 
Governor from the revenues of the Federation ora 
Province respectively by way of compensation to 
persons who are serving or have served His Majesty 
in India in cases where the above-mentioned provis- 
ons have no effect, viz.,in cases of civil servants not 
appointed by the Secretary of State y+ The above 
mentioned provisions also apply in relation to any. 
person who was appointed before the enforcement of 
this Act by the Secretary of Srate in Council, and 
also to those persons who hold or have held reserved 
posts, even though they were not appointed by the 
Secretary of State; and to those civil servants who 
are or were at the time of their first appointments 


* Sec, 248. + Sec. 249. 
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officéts in His Majesty’s Forces. Civil servants 
holding commissioned offices before the commence- 
ment of the Provincial Part of this Act cannot be 
given less favourable terms regarding remuneration 
or pension by any rule that might be made than by 
the rules previously in force. Any Federal or 
Provincial liability regarding pension, etc., in respect. 
of such a person is to be considered a liability arising 
under a statute passed before the commencement of 
this Act. 


These rules reguarding conditions of service, 
pensions, etc, described above, also apply to 
persons serving in the Federal Railway Services, but 
in this case tbe functions of the Governor-General 


are to be performed by the Federal Railway 
Authority. 
Provisions in respect of Chaplains. Under the 


Act the Ecclesiastical Department has been pre- 
served as a Reserved Department. It is specially 
provided* that the establishment of Chaplains to 
minister in India to be appointed by the Secretary 
of State shall continue. All those provisions which 
are applicable to the civil services recruited by the 
Secretary of State are applicable to the Chaplains 
with necessary modifications. It is provided that so 
long as establishments of Chaplains are maintained 
in the Provinces of Bengal, Madras, and Bombay, 
two members of that establishment in each of the 
above-mentioned Provinces must always be ministers 
of the Church of Scotland, who shall be entitled to 
have out of the Federal revenues such salary as is 
from time to time allotted to the Military Chaplains 
in those Provihres. The above-mentioned ministers 
of the Church of Scotland must be ordained and 
inducted by the Presbytery of Edinburgh according 
to the forms and solemnities used in the Church of 
Scotland. They shall be subject to the spiritual and 
Ecclesiastical jurisdiction in all things of the Presby- 
tery of Edinburgh whose judgment shall be subject 
to dissent, protest and appeal to the Provincial Synod 
of Lothian and Tweeddale and to the General 
Assembly of the Church of Scotland. 


| iain 


* Sec. 269. 
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Civil Services Recruited by the Governor-General and 
the Goveraors.—The Civil Services. other than those 
recruited by the Secretary of State as described above 
are to be recruited by the Governor-General and the 
Governors in their respective spheres, 

Aim of the ** The Joint Select Committee aimed at making the Governor- 

j.P.G General and the Governor responsible for the Centra] and Provincial 
services respectively in precisely the same way as the Secretary of 
State is responsible for the Imperial services to which he makes 
appointments, and expressed a hope that Federal and Provincial and 
Legislatures will pass Jocal Acts guaranteeing to the services security 
on the lines on which the Secretary of State has framed his regula- 
tions for services recruited by him.’’? 


The Act tries to protect and guarantee all the 
important rights of the civil servants belonging to 
this class. . 

The Committee also enunciated another impor- 
tant principle that all the Services in India are 
the Services of the Crown. It observed : 


All the ** Ie is natural that the process by which during recent years Pro- 
Services vincial Service officers have been gradoally substituted for all India 
are Cro«n officers in the transferred departments and greater powers of control 
Services have been delegated to the Provincial Governments should have tended 
to create a false distinction between the status of the All-India Services 
and that of the l’rovincial Services... .. Isug. whatever misunder- 


standings may have arisen in the past asto the real status of the 
Provincial Services, there ought to be no doubt as to their status 
under the new Constitution. We have already pointed out that, 
under that Constitution, all the powers of the Provincial (;evernments, 

J. P.C.'s including the power to recruit public servants and to reguiste their 

observations conditions of service, will be derived no longer by devolution from 
the Government of India, bot directly by delegation from the Crown, 
t.e., directly from the same source as that from which the Secretary 
of State derives his powers of recruitment The Provincial Services, 
no less than the Central Services and the Secretary of State's Services 
will, therefore. be essentially Crown Services.''+ 


In the opinion of the Committee the efficiency 
and morale of these Services will largely depend in 
the future on the development in India of the same 
conventions as have grown upin England, efz., the 
Legislatare shonid have no coatrol over the appoit- 
ment or promotion and only a very general control 
over conditions of service of the civil servants. This 
means that the Governor-General and the Governors 
should be recognized as heads of the Central and the 
Provincial Services, respectively. The Committee, 
therefore, recommended that - 


ah Pak eee ae ee 
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® Dr. Sir Shafast Abmad Khan : The Indian Federation, p. 21). 
+ Pare. 291. 
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** The Constitution should contdin in its wording a definite 
recognition of the Governor-General and the Governors respectively 
an, under the Crown, the heads of the Central (as distinct from the 
All-India) and Provincial Services. Appointments to these Services 
would accordingly run in the name of the Governor-General and 
Governor respectively, and it would therefore follow that no public 
servant appointed by the Governor-General or Governor will be 
subject to dismissal, save by order of the Governor-General or 
Governor.”# 


It was desirable in the vicw of the Committee 
that the Central and the Provincial Legislatures 
respectively should give general legal sanction to the 
status and rights of the Central and Provincial 
Services. Those should not be in substance inferior 
to those of persons appointed by the Secretary of 
State in regard to the protection against individual 
injury amounting to breach of contract and against 
individual unfair treatment through disciplinary 
action or refusal of promotion, and protection 
against such arbitrary alterations in the organization 
of the services themselves as might damage the pro- 
fessional prospects of their members’ generally. 
In respect of the latter, the Committee observed : 
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‘* On the second point, it is admittedly more difficult to give 
security to the Services as a whole in respect of their general organi: 
zation ; yet the morale of any Service must largely depend upon 
reasonable prospects of promotion, and this mast mean that there is 
a recognized cadre of higher paid posts which, while naturally subject 
to modification in changing circumstances, will not be subject to 
violent and arbitrary disturbance. A Legislature does nothing dero- 
gatory to its own rights and powers if it confers by law upon the 
Executive the duty of fixing such cadres and of reporting to the 
Legislature if any post in these cadres is at any time held in 
abeyance." + 


_ ‘Thus the Committee aimed at protecting all the 
important rights of these Services, and the Act 
‘attempts to do that. 


It is laid down in the Act! that, except as expressly 
provided by the Act, appointments to the civil 
services and the civil posts in India other than 
those recruited by the Secretary of State are 
to be made by the Governor-General or such persons 
as he may direct as far as the Federal services and 
posts are connected, while similar powers are to be 
exercised by the Provincial Governors or the persons 
directed by them in case of the Provincial services 
and posta. Subjeot to the provisions of this Act the 


Para. 292. + Para. 293. { Sec. 241 (1. 2 3, 4, 5) 
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condition of service of these civil servants are to be 
such as may be prescribed in respect of the Federal 
Services by rules made by the Governor-General or 
the pereons authorised by him for the purpose, and in 
the case of Provincial Services by rules made by the 
Provincie! Governors or by persons authorised by 
them for the purpose. Thia is, however, subject to 
the provicion that it is not necessary to make rulex 
for regulating the conditions of service of persons 
employed temporarily on the condition that their 
employment may be terminated on one month's notice 
orless. Moreover it is not necessary to extend the 
scope of the rules to any matter which appears to the 
rnieemaking authority to bea matter not suitable for 
regniations by rnlein the case of a particular class of 
civil servants,” This rule-making authority of the 
(Fovernor-General and the Governor is subject to 
certain limitations. Itis laid down that the above- 
mentioned rules shall be framed 90 as to secure that 
in the case of a civil servant serving before the 
introductio:; of the Provincial Autonomy, no order 
altering or interpreting to his disadvantage any rule 
governing his condition of service shall be made 
except by an authority whohad the powerto make 
soch an order on March 8th. 1926, or by a person 
empowered by the Secretary of State t» give direc- 
tions in respect of the changing of that rule. More. 
over such a civil servant has the same rights of appeal 
to the same aathorities against any order punishing 
or formally censuring him, or altering or interpreting 
to his disadvantage any rule regulating his conditions 
of service, or terminating his appointment before the 
age fixed for superannuation, as he had before the 
introduction of Provincial Autonomy, or he shall 
have similar rights of appeal to sech corresponding 
authorities as may be directed by the Secretary of 
State or by some person authorised by him for the 
purpose. It is laid down that every other civil servant. 
viz., one who was not serving before the enforcement 
of the Provincial Part of this Act on April Ist, 1937. 
has at least one appeal against any order as mentioned 
above which is not an order of the Governor-(3eneral 
ora Governor. This means that ifany disciplinary 
action is taken against any such civil servant by any 
authority other than the Governor-General or a 

vernor, say by « Minister, it shall be subject to at 


least one copes Subject to these and other provisions 


of conditions of service of the civil 
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servants in India may be regalated by the appropriate 
Legislature. though the above-mentioned rights in 
respect of an appeal, etc., of the civil servants 
cannot be taken away by any such Act. Moreover 
no rules made under this provision and no Act of 
any Indian Legislature can limit or abridge the power 
of the Governor-General or a Governor to deal with 
the case of any Indian civil servant in a manner which 
may appear to him to be just and equitable, provided 
that even the (tovernor-General or a Governor cannot 
deal with such a case in any manner less favourable 
tothe person concerned than that provided by the 
rule or Act.* 


The provisions also apply to the persons serving 
inthe Railway Services of the Federation but the 
functions of the Governor-(seneral mentioned above 
are to be performed by the Federal Railway 
Authority. But in framing rules for the regulation 
of recruitment to superior Railway posts. the Federal 
Railway Authority must consult the Federal Public 
Service Commission. In recruitment to such superior 
posts and other Railwav posts. it must pay due regard 
to the past association of the Anglo [ndian-commnuiity 
with Railway Services in India. and specially tu the 
specific class. character, and numerical percentages 
of the posts held by the members of the 
Auglo-Indian community. and the  remuner- 
ation attaching to such posts. It shall also obey any 
instruction which may be issued by the Governor- 
General with the intent of securing as far as may 
be possible to ¢ach community in India a fair 
representation in the Federal Railway Services. 
Except as mentioned above itis not obligatory for 
the Federal Railway Authority to consult the Federal 


Public Service Commission or otherwise make use 
of its services.t 


A similar safeguard forthe rights of the Anglo- 
Indian Community is assured in the action in respect 
of the framing of the rules for the regula- 
tion of recruitment to posta in the Customs, Postal 
and ‘Telegraph Services$ by the Governor-General 
or by persons authorised by him for the purpose. The 
Government of India has only recently framed rules 
showing favourable treatment to the Anglo- Indian 
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community in respect of the conditions of Service anc 
remuneration in these Departments. 


Similar provisions, as described above, apply tc 
appointments to and to persons serving on, the staf 
attached to the Federal Court or to a Provincial Higk 
Court. but the functions of the Governor-Genera] men- 
tioned above are to be performed by the Chief Justice 
of Indiain the case of the Federal Court and by the 
Chief Justice of the High Court in the case of « 
Provincial High Court. But in case of the Federa. 
Court the Governor-General and in the case of Higk 
Court the Governor may in his discretion require tha 
in certain cases persons not already attached to the 
court shall not be appointed to any job connecter 
with the court except after consulting the Federa. 
Public Service Commission or the Provincial Public 
Service Commission respectively. Moreover rules 
made by a Chief Justice for the above-mentionec 
purposes in so faras they relate to salaries. allowan- 
ces, leave and pensions require the approval of the 
Governor-General or the Governor as the case may he. 


Special Provisions Regarding Police Forces.—It i: 
Jaid downin the Act that notwithstanding anything 
in the foregoing provisions, the conditions of service 
of th subordinate ranks of the various Police Forces ir 
India are to be such as may be determined by the Acts 
in respect of those Forces. 
Special Provisions Regarding Judicial Officers. —The 
provisions described in this chapter do not apply to the 
Judges of the Federal Court or of the High Courts, bu. 
a member of the Civil Service acting temporarily as - 
Judge of a High Court is not to be considereda Judge 
of that Court for the purpore of these provisions, This 
does not prevent the Orders in Council relating tc 
salaries, leave and pension of the Judges of the 
Federal Court or of a High Court from applying = te 
Judges of these Courts if they were members of x 
Civil Service of the Crown in India before thei: 
appointments as Judges, such rules relating to tha, 
Service as may appear to His Majesty to be properly 
applicable to them. Moreover this does not exclude 
the office of the Judge of the Federal Court or of © 
High Court from the operation of the provision: 
with respect to the eligibility for civil office of person: 
who are not British subjects. Pensicns of the Judge: 
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aud other liabilities in connection with them before 
April Ist, 1937, shall be considered as a hability arising 
under a statute passed before that date.* 


The Subordinate dudiciary.—The .J.P.C. laid 
great stress on keeping the Subordinate Judi- 
ciary impartial and impervious to any political 
influence. To achieve that object special provi- 
sions are inserted in the Act. Appointments, 
posting aud promotion of District Judges in a 
Province, including Additional District Judges. Joint 
District Judges, Assistant District Judges, Chief Judge 
of a small Cause Court. Chief Presidency Magistrate, 
Sessions Judges, Additional Sessiens Judges, 
and Assistant Sessions Judges, are to be made by the 
Governor exercising his individual judgment. but 
the High Court is to be consulted in respect of such 
appointment. Nobody whois not already in the 
service of His Majesty. can be appointed a District 
Judge. if ne is not a Barrister, a member of the 
Faculty of Advocates in Scotland. or a Pleader of not 
less than five years standing. He must also be recom- 
mended by the High Court for the purpose.r Appoint- 
ments to the Subordinate Civil Judicial Service. te, 
the service consisting exclusively of persons intended 
to fill civil judicial posts inferior to the pest of a 
District Judge. are also to be made by the Governor 
from among the persons included in the list made for 
the purpose after an examination by the Provincial 
Public Service Commission. These appointments are 
subject to such regulations that might be made from 
time to time by the (Jovernor in respect of the 
communal representation in these services. The 
Provincial Governor also makes rules defining the 
standard of qualifications for the persons desirous of 
joining the subordinate civil judicial service after 


consulting the Provincial Public Service Commission 
and the High Court. 


The posting, promotion, grant of leave to persons 
belonging to these Services but holding a post below 
the rank of a District Judge are placed in the hands of 
the High Court subject to the right of appeal of 
such persons under other provisions of this Act. The 
High Court cannot deal with such persons otherwise 
than in accordance with the conditions of the service 


prescribed under the above mentioned provisions. 
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Criminal Magistracy, it is laid down“ that no recomm- 
nedation shall be made forthe grant of magisterial 
powers, or for enhancing or withdrawing any such 
powers from any person without consulting the 
District Magistrate or the Chief Presidency Magis- 
trate as the case may be. It shall be noticed here 
that no special provision is made for the recruitment 
of the Subordinate Criminal Magistracy. Presumably 
the old position is to continue in this case. 


Special Provisions in respect of the Political Depart- 
meat.—The provisions in respect of civil servants in 
general mentioned above do not apply? to persons 
wholly or mainky employed in connection with the 
exercise of the functions of the Crown in its relations 
with the Indian States, Those persons who were so 
employed before April 1, 1937, continue to hold their 
offices, and their ald rights and privileges are safe- 
guarded. These persons also hold office during His 
Majesty's pleasure. 


Protection of Certain Existing Officers—(nly the 
Governor-General, exercising his individual judgment, 
and the Governor. exercising his individual judgment, 
ean abolish a civil post held by a person who was a 
member before April 1, 1937, of A Centrat SERVICE 
Crass [. Centrat Service Crass If. Rartway Ser- 
VICE CLass I, Rattway Service Crass II, or a 
ProvixciaL Servic, if the abolition of such a service 
adversely affects any such person. Similar provision 
is made regarding the making of any rule or order 
affecting adversely the pay, allowances or pensions, 
payable to or in respect of a person appointed be- 
fore April 1, 1937,to CuntraL Servick Crass I, 
Rattway Service Crass J, or Tie Provincia, 
Service. No order upon memorial submitted by 
any such person can be made except by the Goy ernor- 
General or the Gsovernor, as the case may be, exercis- 
ing his individual judgment. 


In relation to persons appointed to civil service 
by the Secretary of State, or in relation to a person 
who is an officer in Hix Majesty's Forces, the fore- 
going provisions apply subject to the condition that 
the above-mentioned powers of the Governor-(zeneral, 
or the Governor are to be exercised by the Secretary 
of State.; 
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The salaries and allowances of persons who were 
appointed before April 1, 1924, by some authority 
other than the Secretary of State, to a superior service 
or post, are charged on the Federal or the Provincial 
revenues according tv the nature of their services. 
If, however, any such person is serving in connection 
with the railways in India, only that much of his 
salaries and allowances are to be charged on the 
Federal revenues as is not paid out of the Railway 
Fund. Any pension payable to such a person or the 
contribution of the Government to any provident 
fund ur pension’s fund in respect of such a_ person 1s 
also to be charged on the revenues of the Federation. 
These provisions also apply to persons holding 
superior posts, who retired before April 1, 1924.* The 
pension of a civil servant who has retired from His 
Majesty's service betore April J, 1397. is to be paid 
out of the Provincial revenues or the Federal revenues 
according to the na.ure of the service. 


Special Provisions in respect of the Staffs of the 
High Commissioner and the Auditor of the Indian Home 
Accounts.— Persons who before April 1, 1937. were 
members of the staff of the High Commissioner for 
India or of the statf of the Auditor of Indian 
Home Accounts are also protected by the spe- 
cial provisions in this Act. Although they serve in 
Engiand, yet these services are to be considered as 
if they are rendered in India. The appointments to 
the staff of the Auditor of Indian Home Accounts, 
however, must be made by the latter subject. as _res- 
pects numbers, salaries and qualifications, to the 
approval of the (;overnor-(seneral given in his discre- 
tion.; The persons who were members of the staff 
of the High Commissioner for India or of the staff 
of tae Auditor of the accounts of the Secretary of 
State in Council before the enforcement of this Act 
are to be kept in service, on not less favourable con- 
ditions in respect of service, remuneration or pension. 
The salaries, allowances and pensiuns of these persons 
are tu be charged on the revenues of the Federation.S 


The Public Service Commissions.— The Act provides 
for a Public Service Commission for the Federation 
and for a Public Service Commission for each Province ; 
but two or more Provinces may agree to have one Pub- 
lic Service Commission, or that the Public Service 
Commission for one of the Provinces shall serve the 
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needs of all the Provinces. This agreement may contain 
the necessary incidental and consequential provisions. 
In the case of an agreement that a group of Provinces 
shall be served by one Public Service Commission, the 
agreemen is to specify as to which Governor or Go- 
vernors are to perform the functions of the Governor 
of a Province in relation to the Public Service Com- 
mission. Ifthe Governor of a Province requests the 
Public Service Commission for the Federation, the 
latter may agree with the approval of the Governor- 
General to serve wholly or partly the needs of that 
particalar Province.* 


The chairman and other members of the Federal 
Public Service Commission are to be appointed by the 
Governor-General in his discretion, Similarly in the 
case of a Provincial Public Service Commission, they 
are to be appointed by the Governor in his discretion. 
In both the cases at least one half of the members are 
required at the dates of their appointments to have 
held office for at least ten vears under the Crown in 
India. The number of members of the Commissions, 
their tenure of office, the conditions of service, and 
also the numbers of the staffs of the Commissions along 
with their conditions of service are to be determined 
by the Governor-General or the Governor in their 
respective spheres.+ 


In order to assure independence and impartiality 
of the Commissions, it. ts laid down that the Chairman 
of the Federal Public Service Commission is not 
eligible for further employment under the Crown in 
India. The Chairman of a Provincial Public Service 
Commission is eligible for appointment as a Chairman 
or a member of the Federal Public Service Comumis- 
sich. Oras a Chairman of another Provincial Commis- 
sion but not for any other post under the Crown tn 
India. Lastly other members of the Federal or of 
the Provincial Commissions are not eligible for any 
other appointment under the Crown in India without 
the approval in their discretion of the Governor. 
General and the (sovernors in their respective 
spheres.; 


The Act confers the duty of holding examinations 
to the Services of the Federation and the Services of 
the Province on the Federal and the Provincial 
Public Service Commissions respectively. If a request 
is made by any two or more Provinces for the pur- 
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pose, the Federal Public Service Commission is to 
assist those Provinces in framing and working schemes 
of joint recruitment for their Forest Services or any 
other Service.* 


The Secretary of State, the Governor-General 
and the Governors, in respect of appointments made 
by them in their discretion, have the power to frame 
regulations showing the matters on which either 
generally, or in any particular class of case, or in any 
particular circumstances, a Public Service Commission 
may not be consulted. Subject to these regulations, 
the Federal and the Provincial Commissions are to be 
consulted on :T 


(a) all matters relating to methods o: recruitment 
to Civil Services and for civil posts : 


to) the principles fur making appointments to 
Civil Services and posts, making promotions and 
transfers from one service to another and on the suit- 
ability of candidates ; 

(c) all disciplinary matters including memorials 
or petitions in respect of a person in the civil employ 
of His Majesty in India: ; 


(¢) any claim by or in respect of a civil servant 
that exp2nditure incurred by him in defending legal 
proceedings instituted against him regarding acts 
done or purporting to be done in the execution of his 
duty should be paid out of the Federal revenues or 
the Provincial revenues. as the case may be; 


(e) any claim for the award of pension regarding 
injuries sustained by a person while in the civil 
employ of His Majesty in India and also the question 
as to the amount of that pension : and 


(f! on any other matter which may be referred 
to them by the Governor-General or the Governor in 
their discretion. 


A Public Service Commission, however, may not 
be consulted regarding the way in which appoint- 
ments and posts are to be allocated between the 
various communities in the Federation or a Province, 
or in the case of the subordinate ranks of the various 
Police Forces in India in respect of methods of recruit- 
ment, principles for making appointments, promotions 
and ueneler and digsipiinets matters.; 
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Provision* is also made for the exercise of addi- 
tional functions by the Federal Public Service Com- 
mission or by the Provincial Public Service Commis- 
sions by an Act of the Federal Legislature or the 
Provincial Legislatures, as the case may be. No Bill 
or amendment for the purpose, however, can be in- 
troduced or moved without the previous sanction of 
the Governor-General or the Governor in their res- 
pective spheres. Moreover such an Act is to provide 
that the additional functions conferred by it on the 
Commissions are not exercisable in respect of persons 
appointed by the Secretary of State, officers in His 
Majesty's Forces or holders of Reserved Posts except 
with the consent of the Secretary of Strate. And 
in the case of a Provincial Act. such addinonal func- 
tions are not to be exercisable in relation to a person 
who is not a member of the Provincial Service except 
with the consent‘of the (;overnor-Genera)l, 


The expenses of the Commissions, including any 
salaries, allowances and pensions payable to orin respect 
of the members or statf of the Commissions are charged 
on the Federal and the Provincial revenues, as the case 
may be. 


General Provisions in respect of the Services -— Beaides 
the above-mentioned provisions, some general pro- 
visions are incinded in the Act for indemmfving 
civil servants for duties done in the past. giving them 
protection against prosecution and suits, and alse 
providing a= to payment of certain pensions.in view of 
threats which were made in certain quarters, especial- 
ly against the Poiice, the J. P. C. thought that it) was 
justifiable to give a measure of protection to men 
who have done no more than their duty in very 
dificult and trying circumstances. It, therefore, 
agreed with the proposal of the White Paper that the 
civil servants should be granted a fuil indemnity 
against civil and criminal proceedings in respect. of 
all acts done before the commencement of the 
Constitution Act in good faith, and done or purported 
to be done in the execution of duty.7 A provision to 
this effect has. therefore, been introduced inthe Act, 
It 1s laid down that no eivil and criminal proceed- 
ings shali be instituted against any person in respect 
of any act done or purporting to be done in the 
execution of his duties as a civil .servantin India or 
Burma before the commencement of the Provincial 
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and the Federal Parts of the Act, except with the 
consent of the Governor-General and of the Governor 
in their discretion in their respective spheres. Such 
proceedings, instituted whether before or after the 
enforcement of this Part of this Act, against a civil 
servant in India or Burma in respect of acts connected 
with his official duties must be dismissed, unless the 
court 18 satisHed that the acts complained of were not 
done in good faith. Where such proceedings are 
dismissed, the costs incurred by the defendant in so 
far as they are not recoverable from those persons who 
instituted the proceedings. shall be charged on the 
Federal revenues or the Provincial revenues accord- 
ing to the employment of the persons concerned.* 


The civil servants continue to enjoy the protec- 
tion against prosecution and suits afforded to them 
by Section 197 of the Code of Criminal Procedure and 
Sections 80 to 82 of the Code of Civil Procedure. No 
Bill or amendment to abolish or restrict the protec- 
tion afforded to certain civil servants by these Sections 
can be introduced or moved in the’ Federal 
Legislature or the Provincial Legislature, without the 
previous sanction of the (sovernor-General in his 
discretion, vr the Governor, in his discretion. The 
powers to sanction prosecutions and the determina- 
tion of the court, the person, and the manner i. 
which a pubhe servant is to be tried, shall be exercised 
by the (tuvernor-(reneral exercising his individual 
judgment in case of a person employed in connec- 
tion with the affairs of the Federation, and by the 
(yovernor exercising his individual judgment in the 
case of a person employed in connection with the 
affairs of a Province. ‘nis, however. does not. restrict 
the power of the Federal or a Provincial Legis- 
lature to amend Section 197 of the Indian Code of 
Criminal Procedure with the previous sanction of 
the Governor-General or the (sovernor as mentioned 
above. Further, a provision is made that in case a 
civil snit 18 instituted against a public officer in res- 
pect of his official duties, the cost incurred by that 
officer, or any damages or cost ordered to be paid by 
him shall be charged on the Federal revenues or the 
Provincial revenues, if the Governor-General or the 
(Jovernor, as the case may be, exercising indi- 
vidual judgment, order to that effect.t 
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Provisions Regarding Pensions, etc.—The pension of 
persons who have served under the Governor- 
General in Council before the commencement of 
this Act, or after that date are officers in His 
Majesty's Forces, or have been appointed to a civil 
post in India by His Majesty or the Secretary of 
State, or hold reserved posts, shall be paid on behalf 
of the Federation or the Province by or according to 
arrangements made with the Secretary of State. if 
such persons are residing permanently outside India, 
This pension is exempt from all taxation in India.* 


The Indian Military Widows and Orphans Fund, 
the Superior Services (India’ Family Pension Fund, 
a Fund to be formed out of moneys contributed 
under the Indian Military Service Family Pension 
Regulations, and a Fund to be formed similarly under 
the Indian Civil Service Family Pension Rules, are to 
be vested in the Commissioners to be appointed under 
the authority of an Order in Council to be issued by 
His Majesty. This Order is also to provide for in- 
vestment of the said Funds by the said Commissioners, 
for the remuneration of the Commissioners out of these 
Funds, and for the administration of these Funds in 
otner respects by the Secretary of State. After the date 
specified in the Order, pensions pavable under the rules 
shall be payable out of the proper Funds in the hands of 
the Commissioners. Such an Order ts to provide that the 
balance in respect of these Funds in the hands of the 
(zovernor-General on the 3ist of March after the 
passing of this Act, shall be transferred to the 
Commissioners before the passing of three years either 
all at one time or in instalments together with the 
prescribed interests. This period can be extended by 
His Majesty in Councti. Before recommendation is 
made to His Majesty forthe making of this Order, 
the Secretary of State is to consider any representa- 
tions by aoy of the existing subscribers and beneticia- 
ries. Moreover provision is to he made in this 
Order for the making of objections by the subscribers 
and beneficiaries to the vesting of any such Fund 
in the Commissioners. Jf such an ubjection is 
made in the proper way,the money representing the 
interest of the objeotor is not to be transferred tothe 
Commissioners but is to be dealt with as part of the 


= 
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Federal revenues. The pension payable to or in respect 
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of such an objector shall be paid out of these revenues 
according to the rules to be made by the Secretary of 
State. Interest or dividends on these Funds vested 
in the Commissioners, as mentioned above, are exempt 
from income-tax in the United Kingdom. Estate 
duty cannot also be levied on them in Great Britain 
and in Northern Ireland, if the Parliament of that 
country so provides.* 


The Indian Military Funds Act, 1866, the East Certain 
India Annuity Fands, 1874, and the Bombay Civil rhe Acts 
Funds Act, 1882, are kept in force, but the Secretary aa 
of State in Council in respect of these Acts mean the 
Secretary of State, and the revenues of India mean 
the revenues of the Federation. 


It is expressly provided; in the Actthat all civil tenure of 
servants in India hold office during His Majesty’s office of 
pleasure. The tenure of office of such persons is <ivil 
safeguarded by the provision that no person who *%vants 
holds any civil post under the Crown in India can be 
dismissed from the service of the Crown by any 
anthority suburdinate to that by which he was _ Protection 
appointed. Before such a person is dismissed or °Si0 
reduced in rank, he must be given a_ reasonable and dis- 
opportunity of showing cause against the action missal 
proposed to be taken in respect of him, provided 
action is pot taken against him on the ground of 
conduct which has led to his conviction ona criminal 
charge, or where the proper dismissing authority 1s 
satistied that for some reasons. to be recorded in 
writing, itis not reasonably practicable to afford an 
opportunity of showing cause to the person concerned. 

Although a person holding a eivil post holds office 

during His Majesty's pleasure, yet any contract under 

which a person, not being the member of a civil 

service of the Crown in India. is appointed under this 

Act to hold such a post may. if the Governor-General, 

or. as the case may be, the Governor, deems it 

necessary in order to secure the services of a person 

having special qualifications. provide for the payment 

to him of compensation, if that post is abolished Aecdinwiciigg 
before the agreed period, or that person is required to gent 
vacate that post fora reason other than any miscon- = __ 
duct on his part. 

The Ruler or a subject of a Federated State is 
eligible to hold any civil office under the Crown in 
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India in the Federal sphere. Although generally 
speaking a person who is not a British subject cannot 
hold any civil office under the Crown in India, yet the 

Governor-General may declare that the Ruler or any 
subject of a specified Indian State being not a 
Federated State, or any native of a specified tribal 
area or territory adjacent to India is eligible to hold 

any specified office. ‘The Governor can do asimilar 
thing in respectof acivil office in Provincial sphere 

while the Secretary of State may do so in respect of 
services to which he makes appointments. No non- 
British subject can hold any office under the Crown 
in India except subject to the above-mentioned 
provisions. but the (zovernor-General and the 
Governor, in their respective spheres, can authorise 
the temporary appointments for any purpose of sneh 
person. These functions are to be discharged by the 
Governor-General or the Governor, as the case may be, 
by the exercise of their individual judgment.* = It is 
also provided that if an agreement 1s made for joint 
services and posts in respect of the Federation or 
the Provinces, a provision shall be made init that the 
Governor-General or any Governor, or a Puabhiie 
Service Commission, shall exercise the functions of the 
xovernor or the Provincial Public Service Commission 
if that service or poat were a service or post in con- 
nection with the affairs of one Province only.7 


It should be clearly pointed out that the rules; 
made under the Government of India Act, 1919, 
relating to the Civil Services are kept in force as far 
as they are consistent with the new Act, until some 
other provision is made. 


It is expressly declared in the Act that sex$ is no 
disqualification for appointment to any civil pust in 
India except that which may be specified by any 
general or special order made by the Secretary of 
State, the Governor-General or the Governor in their 
respective spheres. 


lastly the Act makes it perfectly clear that any 
provision in the Act requiring the (sovernor General 
or a (Jovernor to exercise his individual judgment 
with respect to any matter regarding the Services dues 
not derrogate from their special responsibility for the 
protection of the legitimate interests of the Services.|l 
This means that the Governor-General and the 
Governors in their respective spheres can interfere 
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regarding matters in respect of Civil Services when- 
ever and wherever they think that the legitimate 
rights and interests of the Services are affected, This 
is, thus, a general overriding safeguard. 


General Remarks —Thus the rights and privileges 
of the Civil Services are amply safe-guarded. This 
preserves their charm for Britishers as well as Indians. 
This also gives them elements of stability and 
security which are absolutely essential. if the adminis- 
tration of the country is to go on smoothly. 


This, however, does not satisfy the Indian point 
of view. Nationalist opinion in this country consdiers 
the Services as pampered, and desires the reduction of 
their rights and interests in respect of emoluments, 
allowances, etc., both from the economic point of view 
and the political point of view. From the economic 
point of view, itis urged that India cannot afford to 
pay such high salaries—the Indian Civil Service is the 
highest paid in the world, in view of the dire poverty 
of the masess and the urgent need of mooey for other 
nation-building activities. From the political point 
of view itis desired to make the Services national 
from the point of view of the outlook. control and 
recruitment. Under the new Constitution, this cannot 
be done except perhaps to a certain extent. and that 
too with the concurrence of the Governor-General and 
the Grovernors. 


There is, however, one thing to be noted with 
gratification. Before the commencement of the new 
Constitution, there was mutul distrust. The Services 
were not sure if the new conditions of service would 
be congenial for them, while the Indian politicians 
were doubtful whether the Services would willingly 
offer their active co-operation for carrying out new 
policies, and whether they would be willing to change 
their outlook. During the brief period the Provincial 
Autonomy has been at work, these fears have been 
falsified and mutual distrust has vanished to a great 
extent. While the Indian politicians have shown 
greater sense of responsibility than was expected. and 
have taken a keen interest in protecting the honour 
and prestige of their administrative officers, the civil 
servants have adapted themselves to the new condi- 
tions with commendable readiness, It is only in very 
few cases, four or five, that some of the civil servants 
have found it diffiult to serve under the new conditions. 
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wachine, nor is there any lowering down of the 
standard of administrative efficiency. 

Yet, as matters stand legally, there is an urgent 


need of change both in the Provincial and the Federal 
spheres. The pays and emoluments of the Services must 


"be related to the economic condition of the country, 


though opinions might difter regarding the maximum 
salary of Rs. 500 per mensem fixed by the Indian 
National Congress. In the Provincial sphere this must 
be done immediately. And in certain Provinces, 
notably Madras, steps towards this direction have 
already been taken. As for the All India Services, 
“with rare exceptions, the Governor-General is empowered in a)! 
these matters relating to the superior services, to act in his discretion 
f.e., without reference to the Ministers. The bulk of the salaries, 
allowances. pensions. etc., are charged upon the revenues of the 
Federation, i.e., utterly outside the vote or discussion of the Indian 
Legislature. By this arrangement the Governor-General] is not only 
made the most important single cog in the administrative system of 
India; his Ministers’ power and importance, their authority and 
influence are diminished pro tanto.''* 

The vesting of the power of control, supervision, 
hearing of appeals and grant of redress and compensa- 
tion, ete., uitimately with the (sovernor-General or the 
Secretary of State. and laying down of the general 
rule that the conditions of service of civil servants 
cannot be changed so as to give them less advantageous 
terms place the demigods of the Indian Services beyond 
the control and the retorming capacity of their real 
masters —the Indian masses and tocir representatives, 


CHAPTER XVII 
THE HOME GOVERNMENT OF INDIA 
The Secretary of State for India and His Advisers 


The Secretary of State for India in Council ; Advisers to Sec- 
retary of State ; Consequential Changes; Contributions from the 
Revenues of the Federation ; Expenses of India Office ; The Secretary 
of State for India Powers and Functions ; The High Commissioner 
for India : The Auditor of Indian Home Accounts. 


The Secretary of State for India in Council.—India is 
more or less a dependency of the British Crown and thus 
the authority of the King in Parliament is supreme 
over the Government of India. This authority has been 
exercised through, what has been called.the Home 
Government, consisting of highest executive anthori- 
ties in England under whose control, guidance and 
supervision, the Central and the Provincial Govern- 
ments in India have so far functioned. Up to 1784 
the Court of Proprietors and the Court of Directors 
constituted the Home Government. The Pitt's India 
Act. created the Board = of Control, which 
through its President continued to exercise control 
over the (sovernment of India on hehaif of His 
Majesty's (sovernment till the Mutiny. After the 
Mutiny the Government of India was transferred to 
the Crown : the office of the President of the Board 
of Control was abolished and in his place, the 
Secretary of State for India and the Couneil of India 
were created. Henceforward the Secretary of State 
for India in Council was to superintend, direct and 
control all acts, operations and concerns which relate 
to the government, or the revenues of India. The 
Governor-General and through him the Provincial 


(governments were required to pay due obedience to 
his orders. 


According to the J. P. C., the Secretary of State 
in Council was a body corporate with singular powers. 
The Council consisted of the Secretary of State and 
not less than eight and not more than twelve members 
of whom at least one-half were required to have 
served or resided in [ndia for at least ten years. The 
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in Council. but these conditions cannot be more 
favourable than the conditions which would have 
applied to the person in question if he had retired 
from the establishment of the Secretary of State in 
Council.* 


Contributions from the Revenues of the Federation. — 
It is provided that sums of money payable as st:peran- 
nuation, compensation, retiring or additional allow- 
ances or gratuities in respect of officers and servants 
transferred to the Department of the Secretary of 
State, and which may be determined by His Majesty 
in Council so as to represent the proportion for the 
service before the date of transfer shal] be paid out of 
the revenues of the Federation. In fixing the sum no 
account shall be taken of any service before the date 
of transfer regarding which allowance or gratuity 
was payable out of ‘moneys provided by the British 
Parhament 1f this Act had not been passed. If any 
person. being an officer or servant, on the establish- 
ment of the Secretary of State in Council. or of the 
High Commissioner for India or being the Auditor 
of the Accounts of the Secretary of State in Council 
or a member of the statt of the latter, and who has 
been transferred to the newly created Department of 
the Secretary of State. loses his employment on account 
of the abolition of his office or by any re-organization 
of the Department or of his office resulting from the 
operation of this Act, heshall be awarded by the Secre- 
tary of State any just compensation or any 
additional allowance or gratuity out of the revenues of 
the Federation of India. All the payments shall be 
charged on the revenues of the Federation. Any sums 
payable as pensions in respect of service before the 
commencement of the Provincial Part of the Act shail 
be paid from the revenues of the Federation of India 
and shall be considered as a charged expenditure. 
Lastly any sums which were paid before the passing of 
the Act from the revenues of India to or in respect of 
persons subscribing to the Regular Widows’ Fund, 
the Elder Widows’ Fund, or the India Office Provident 
Fund are to be paid from and charged on the revenues 
of the Federation of India.7 


Expenses of India Office. — Regarding the expenses 
of India Office, the J.P.C. observed : 


* Sec, 281. + Secs. 282, 283, 284. 
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derstand:that: at’ the ‘ present time the éxperisés- of the 
tadis oe Site are 4 charge on the révenues of. India; ‘bet 
ee arent in aad of: stage is edges by-the Treaspey.. This 
‘ian. ought, we. think, . din connection 
with waether pra oe = i seems to us ihe it would corréspond ‘m 
nearly with the constitatfonal position now to be established if the 
-expermes of the India Office, were ingladed in. the Civit Service 
estimates of the United Kingdom, but Indian ‘reyenues should 
-coniribute a grant-in-aid, in view of the renin which the 

of State and his Department will continue to perform on behalf of 
‘the Governments in India.’’ 

The Act, therefore, lays down that the salary ofthe 
Secretary of State and the expenses of his Depart- 
ment including the salaries and remunerations of the 
staff, shall be paid out of money provided by the Bri- 
tish Parliament. Subject to the provisions mentioned 
above, the Secretary ot State is authorised to appoint 
officers and servants. he may think fit, with the con- 
sent of the British Treasury as to numbers. These 
persons shall receive salaries or remuneration as may 
be determined by the Treasury. The Federation of 
India shall pay from its revenues to the British 
Exchequer such sums as may from time to time be 
agreed between the (sovernor-veneral of India and 
the British Treasury so as to cover the expenses of the 
Department of the Secretary of State in respect of 
functions performed on behalf of the Federation 
according to the agreement between the Secretary of 
State and the (tovernor-General.t Thus under these 
provisions the India Office has become a Treasury 
‘Office. The position was thus made clear in Parlia- 
ment :— 

** Its expenses will ccme from funds here and the Government 
of India will pay towards the cost of the India Office what may be 
termed agency expenses involved in any duty which the India Office 
has carried out either for the Federal Government or for the Provin- 
cial Governments. The proposal merely changes round the present 
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plan. The present plan is that the expenses of India Office are paid — 


out of the Indian Revenues but the Treasury makes a contribution in 
the form of a grant-in-aid from British Revenues. In future the 
Treasury will provide for the India Office, the Government of India 
making & contribution in respect of agency functions performed by 
the India Office for the Governments in India. In actual practice 
there fi not be a great difference in the expenditure one way or the 
other.’ 

This is certainly the correct constitutional position 
as the Secretary of State for Indiaiz a member of the 
British Cabinet, responsible to Parliament and not a 
servant of the Federation of India. But in actual 
_practice this will not make any great difference: to 


* Para. 389. + Sec. 280. f} Parliamentary Debates, Vol. 300. 
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India from.the:fimancial point of view, as.. pdia shal? 
have to make a similar contribution. toward the. exe 
penses of the India Office in lieu: ofthe. ‘agency 
functions performed on her behalf, aashe was making 
before the changes introduced by this Act. 


The Secretary of State for India—Powers and Func- 
tions. - Under the Government of India Act, 1919 “the: 
Secretary of State was in the foreground and the 
Crown was in the background. " This was in 
contravention of the practice of the Dominions which 
derive their executive and legislative power directly 
from the Crown, there being no place for the Secretary 
of State for the Colonies in the constitutional law of 
the Dominions. OUOnthe other hand the Secretary of 
State for India had a definite legal status under the- 
Act of 1919. This status he continues to enjoy under 
the Act of 1935, but his position tis-a-vis the Crown 
has been reversed at least in theory. The territories- 
in India-and the executive authority of India are now 
vested in the latter and not the Secretary of State as 
before. This authority of the Crown, however, is to 
be exercised through and on the advice of the 
Secretary of State for India who is a member of the 
British Cabinet and thus shares his responsibility with 
other members of the British Government. “Thisis the 
fundamental change made in the legal position of the 
Secretary of State, though in substance his control 
remains unaffected.”* As a result of this change the- 
Secretary of State has been placed in his true position 
ris-a-vis the Crown and at least in this respect the 
constitutional law of India has been brought in line 
to a certain extent with the constitutional law of the- 
Dominions. 

In actual practice, however, the Secretary of State 
for India still ‘continues to enjoy vast powers under 
the Act of 1945. As the doctrine of the British 
Parliament. as Trustee of the teeming millions of India. 
and responsible for their welfare and good govern- 
ment still holds the field, the Secretary of State for 
India who is the medium and the vehicle through 
which this responsibility works, cannot but occupy a 
very important position. The present Act guarantees 
him that, but as an attempt has been made in the 
Act to transfer a measure of responsibility for 
the government of the country to the elected 
representatives of the people, particularly in 
_the Provinces, and to a lesser degree at. the Centre,’ 
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the authority and powers of the Secretary of 
State hud of necessity to be curtailed to that extent. 
Thus to the extent the government of India is made 
responsible to the Indians in India, the powers of the 
Secretary of State for India have been curtailed. A 
sort of reality has been given to this change by the 
Secretary of State for India refusing to accept respon- 
sibility for certain happennings i in the Provinces when 
he was asked certain questions inthe Parliament. It 
was made clear on his behalf that the members of the 
Parliament should understand that the Parliament has 
vested the Provincial Governments with responsibility 
in certain spheres and that the Executive of the 
Provinces were responsible to their Legislatures in 
those spheres and not to the British Parliament. 


Yet the Secretary of State enjoys very substantial 
power under the Act of 1935. These powers and func- 
tions are manifold and are scattered in various Sections 
of the Act ‘The most important uf his powers is his 
power of supervision, direction, and control over the 
Governor-General, and the Governors of the Provinces 
through the agency of the (sovernor-General, in the 
due discharge of their functions reserved to’ their 
discretion or subject to the exercise of their individual 
judgment. It is laid down in the Act :* 

** Ia so far as the Governor-General is by or under this Act 
required to act in his discretion or to exercise his individual judgment, 
he shall be under the general control of and comply with such 
particular directions, if any,as may from timeto time be given to 
him, by the Secretary of State, but the validity of anything done by 
the Governor-General shall not be called in question on the ground 


that it was done otherwise than in accordance with the provision of 
this section.’’ 


_ Before giving any such directions the Secretary 
of State, however, is to— 
** satisfy himself that nothing in the directions requires the Governor- 


General to actin any manner inconsistent with any Instrument of 
Instructions issued to him by His Majesty."’ 


Regarding the Provincial Governors, it 1s provided 
in the Act that in so far as the Governor of a Province 
is by or under this Act required to act in his discretion 
or to exercise his individual jndgment, he shail be 
under the general control of, and comply with such 
particular directions, if any, as may from time to time 
be given to him by the Governor General in Ais dis- 
cretion, but the validity of anything done by a 
Governor shall not be called in question on the ground 





* Sec, 14 (1 & 2). 
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that it was done otherwise than in accordance with the 
provisions of this Section. Like the Secretary of 
State in the federal sphere, the Governor-General 
before giving any such directions, shall satisfy himself 
that nothing in the directions requires the Governor 
to act in any manner Inconsistent with any Instru- 
ment of Instructions issued to the Governor by His 
Majesty. It shall be noticed that in the latter case the 
instructions by the Governor-General are to be issued 
at his discretion. Here he is himself subject to the 
supervision and control of the Secretary of State. The 
last mentioned. therefore, indirectly controls the Pro. 
vincial (rovernors in this sphere. 


The importance of these powers will be realized 
when an idea is formed of the extent of she sphere 
reserved to the discretion or subject to the individual 
judgment of the’ Executive Heads— Provincial and 
Federal. in India. In the case of the federal sphere this 
brings the key Departments of Defence, External Rela- 
tions, government of Tribal or Excluded Areas, and the 
Ecclesiastical aftairs along with their financial impli- 
cations, the vast field covered by the Special 
Responsibilities of the Governor-General, appointment. 
dismissal, and distribution of work among the 
Federal Ministers, supervision over Provincial 
Governors, affairs of the Indian ruling chiefs outside 
the federal sphere, all questions regarding para- 
mountcy, and various other extra-ordinary powers re- 
garding finance. legislation and the exercise of execu- 
tive authority at his discretion or by the excercise of 
his individual judgment by the Governor-General. In 
the provincial sphere the vast area covered by the 
Special Responsibilities of the Governors and other 
functions subject to the individual judgment of the 
Jatter are subject to the indirect contro! of the 
Secretary cf State. 


Besides, the Secretary of State possesses real 
powers regarding recruitment and the protection of 
the rights and privileges of certain services and posts, 
the issue of Orders in Council by His Majesty in 
Council, the exercise of His Majesty’s powers to assent 


' to, to withhold assent, or to disallow the Acts. passed 


by the Legislatures in India, financial powers regard- 
ing-the borrowing in the United Kingdom on behalf 
of the Federal Government and the Provincial 
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Governments and the payment. of certain pensions, 
etc, in Britain on behalf of the Government of India, 
the powers regarding contracts and. other liabilities, 
audit of accounts including the appointment of the 
Auditor-General, powers regarding inter-provincial 
disputes in respect of water supplies, the exercise of 
control regarding the putting in force of the Emer- 
gency Powers by the Executive Heads, such as the 
issuing of Ordinauces and the enactment of the 
Governor-General’s and the Governor’r Acts, the 
powers in respect of the special powers vested with 
the Governor-General and the Governors regarding 
the breakdown of the Constititution, and the power of 
granting leave to the Governor-General or the 
(xovernors during their terms of office. 


This vast array of powers makes the Secretary of 
State the dominant suthority of the Indian Constitu- 
tion. Professor K. T. Shah writes: 


* His powers may not be so imposing in appearance as those of 
the Governor-General or the Provincial Governors. But these 
are merely his creatures, obedient to every nod from the Jupiter of 
White Hall, amenable to every hint from this juggler of , Charles 
Street. His powers extend not merely to matters of fundamental 
policy ; to the protection of British vested interests ;: to the safe- 
guarding of Britain's imperialist domination. They comprise even 
matters of routine administration, the more important doings of the 
Indian Legislature, and even the appointments, payment or superan- 
nuation of certain officers in the various Indian services or Govern- 
ments. He has, in fact, all the power and authority in the governance 
of India, with little or none of its responsibility.’'* 


It isno use denying that from the point of view 
of Indian nationalism such a vast array of powers 
vested with the Secretary of State is not justified. 
Indian nationalist opinion takes it as an affront to their 
national self-respect and Jooks upon this as a mark of 
their political subservience. On the other hand, it may 
be noted,that under the scheme of the Act, some of 
these powers had to be vested with the Secretary of 
State. But if these powers are exercised rigidly, there 
is bound to be dissatisfaction in India which may lead 
to constitutional deadlocks and political stalmates. But 
if these powers are exercised with restraint and in the 
spirit that the Executive Authoritiesin India are to be 
made responsible to the Legislatures in India at least 
in actual practice, most of these powers will fali in 
disuse and the trouble will be avoided. 





* Shah, K. T : Federal Structure in India, p. 286. 
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In this connection reference may be made to the 
understanding arrived at between the Congress 
Ministers and the Provincial Governors regarding the 
exercise of the Special Powers by the latter. Te the 
extent and as long as this understanding is respecte 
by the Governors, of course under the general control 
of and with the concurrence of the Governor General 
and through him of the Secretary of State, the direct. 
powers 07 supervision and control of the Secretary of 
State over the Provincial Governors are kept in 
abeyance. It this state of affairs lasts for a long time, 
they may fall entirely in disuse, and it may not be 
possible to revive them later on. It is hoped that 
a similar understanding as that in the Provinces will 
be arrived at between the Governor-Gneeral and his 
Ministers, when the Federation comes into being. 
If this hope js fulfilled, similar results will be 
achieved in the federal sphere. In that case there 
will be a real transfer of powerr to the representatives 
ot the people of India and coresponding curtailment 
of the powers of the Secretary of State for India. 


The High Commissioner for India,— Another officer 
who works on behalf of the Government of India in 
Britain is the High Commissioner for India. The 
J. P. C. wrote : 


"* There has been a High Commissioner for India in London 
since 1920. Orders in Council framed under S. 29-A of the (sovern- 
ment of India Act, make provision for his appointment and duties, 
and various agency functions on behalf of the Government of India 
and Provincial Governments which were formerly discharged by the 
India office have been transferred to him. Under the new Constitu- 
tion it will be no Jess essential, and constitutionally even more 
appropriate, that there should be a High Commissioner, though 
the White Paper does not make any reference to this subject.''* 


Thus the Actt lays down that there shall be a 
High Commissioner for India in the United Kingdom 
who shall be appointed, and whose salary and condi- 
tions of service shall be prescribed by the Governor- 
General, exercising his individual judgment. He shall 
perform on behalf of the Federation such functions in 
connection with the business of the Federation and, in 
particular, in relation tothe making of contracts, as 
the Governor-General may from time to time direct. 
He may also, with the approval of the Governor- 
General and on such terms as may be agreed, undertake 
to perform on behalf of a Province or a Federated State, 
oron behalf of Burma, functions similar to those 
which he performs on behalf of the Federation. 
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Regarding the duties of this officer, Sir Samuel 
Hoare stated in the Parliament : 

*“* The High Commissioner will havetwo kinds of duties, one 
for the Federal Government and the Provincial Governments in 
India, and the other for the Governor-General acting in his discre- 
tion for the reserved departments and for the sphere of Government 
that does not come within the Federal Government of India. As the 
High Commissjoner will have to act in these two capacities it was 
thought that the proper method of action was that it should be the 
individual judgment of the Governor-General, namely, that the 
initiative in suggesting names will be with the Ministers, but that 
the final word should te with the Governor-Genera].’’ 

It should be noted that no striking change has 
been made in the position, status, and functions of the 
High Commissioner for India. Although apparently 
he occupies a similar position as that of the High 
Commissioners for the Dominions, yet in actual 
practice there is a great difference between his status 
and position and those of the Dominion High Commis- 
sioners because the latter represent their Governments 
in London and act as the channel of communication 
between the Imperial Government and the Dominion 
Governments. Of course this difference is due to the 
inferior constitutional status of India in the British 
Commonwealth of Nations. 


The Auditor of Indian Home Accounts.— Another 
important officer who shall work on behalf of the 
Government of India in London shall be the Auditor 
of Indian Home Accounts. His powers and functions 
have already been described in the Chapter on 
Federal Finance. 


* Parl, Deb. Vol. 300, Col. 1100. 
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CHAPTER XVIII 


MISCELLANEOUS PROVISIONS AND 
CONSTITUENT POWERS 
The Crown and the Indian States; Functions of the Political 
Department; Franchise and Elections; Existing Law of India ; 
Death Sentences; itestrictions on Internal Trade; the Sheriff of 
Calcutta ; the First Elections to the Legislature ; Orders in Council ; 
Facilitating Transition ; the Amendment of the Constitution. 


The Crown and the Indian States—Nothing in this 
Act affects the rights and obligations of the Crown in 
relation to any Indian State. This is. however, 
subject to the provisions of the Instrument of Acces- 
sion in the case of a “ederated State. This means 
that this Act can operate in respect of a State only 
if it joins the Federation and that too in accordance 
with the provisions of the Instrument of Accession 
of that State. In the ease of non-federating States. 
the Act does not touch the rights and obligations of 
the Orown in respect of them.* 


It is providedt that if His Majesty's Representa- 
tive for the exercise of the functions of the Crown 
in its relations with the Indian States reqnests the 
assistance of armed forces for the due discharge of 
those functions, it shall be the duty of the Governor- 
General. exercising the executive authority of the 
Federation, to cause the necessary forces to be so 
employed. The net additional expense incurred on 
account of this shall be considered to he expenses 
of His Majesty incurred in discharging the functions 
of the Crown in its relations with the Indian States. 
The Governor-General is enjoined to act in his 
discretion in carrying out these provisions, 


The Functions of the Political Department.— Arrange- 
ments may be made between His Majesty’s Repre- 
sentative for the exercise of the functions of the 
Crown in its relations with the Indian States and 
the Governor of any Province for the discharge by 
the Governor and the Provincial Officers of powers 
and duties in connection with the exercise of the 
functions of the Crown in its relations with the Indian 
States. 


* Sec, 285. + Sec. 286, ¢ Sec. 287, 
856 
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_ Franchise and Elections—His Majesty in Council 
1s empowered* to make provisions with reapect to 


the following matters or any of them in so far as no. 


provision has been made with respect to them in 
the Act :— 


(a) the delimitation of territorial constituencies 
for the purpose of elections under this Act ; 


(6) the qualifications of the voters and the 
preparation of electoral rolls : 


(c) the qualifications for members of a Legis- 
lature ; 

(2) the filling of casual vacancies in a Legis- 
lature : 

(e) the conduct of elections under this Act and 
the methods of voting at these elections ; 


(f) the expenses of candidates at such elections ; 


(g) corrupt practices and other otfences at such 
elections. 


(kh) the decision of disputes in connection with 
such elections : and 


({) matters connected with any of these matters. 


Existing Law of India— Although the Government 
of India Act, 1919, is repealed, yet all the law in 
force in British India immediately before April 
Ist. 1937, continues in force in British India 
until altered, repealed or amended by a competent 
authority. 7 This is, however, subject to the 
other provisions of the Constitution Act. His 
Majesty may by Urder in Council provide after tke 


passing of this Act that from a specified date any law 


in force in British India shall have effect subject to 
necessary adaptation and modifications. which may 
be deemed necessary for bringing that law in harmony 
with the provisions of this Act and specially with 
those provisions which reconstitute governments and 
authorities in India and prescribe the distribution of 
legislative and executive powers between the Federa- 


tion and the Provinces. No such law, however, can be. 
made applicable to any Federated State by an Order. 


in Council made under this Section. The word “law,” 
as used above, does not include an Act of Parliament, 
but it includes any ordinance, order, bye-law, rule or 
regulation having the force of law in British India.? 


"Sec. 291 + Sec, 292, < Sec, 293. 
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Death Sentences—A special provision* has been 
inserted in the Act in respect of death sentences. In 
the case of a person sentenced to death in a Province, 
the:Governor-General in his discretion is vested with 
all the powers of suspension, remission or commuta- 
tion of sentence as were vested in the Governor- 
General in Council before April 1,1937. With this 
exception, no authority in India outside a Province 
has any power to suspend, remit or commute the 
sentence of any person convincted in the Province. 
This, however, does not affect any power of any officer 
of His Majesty's forces to suspend, remit or commute 
a sentence passed by a court martial. The right of 
His Majesty, or of the Governor-General, if any such 
right is delegated to him by His Majesty, to grant par- 
dons, reprieves, respites, or remissions of punishments 
is not touched by anything in this Act. 


Restrictions on Internal Trade—No Provincial 
Legislature or Government has the powervy to pass any 
law or to take any executive action prohibiting or 
restricting the import or export from the Province of 
any kind of goods. They cannot impose any tax, cess, 
toll, or due which has the effect of discriminating in 
favour of the goods produced in the Province, or which 
in the case of goods produced outside the Province, 
has the effect of discriminating between goods manu- 
factured in one locality as against similar goods produ- 
ced in another locality. Any law, which is passed 
contrary to this provision, shall be invalid to the extent 
of the contravention. 


The Sheriff of Caleutta.—There is a special provis- 
ion} in the Act in respect of the Sheriff of Calcutta. 
He is to be appointed annually by the Governor of 
Bengal from a panel of three persons to be nominated 
by the Calcutta High Court at the time of each vacancy. 
He shall hold office during the Governor’s pleasure 
and shall receive remuneration determined by the 
Governor. The Governor shall exercise his individual 
judgment in exercising his powers regarding the 
appointment and dismissal of the Sheriff and the 
determination of his remuneration, 


The First Elections to the Legislatures.—It is provi- 
ded§ that for the purposes of the first elections to the 
Federal Legislature and the Provincial Legislatures, 
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no person shall be subject to any disqualification by 
reasons only of the fact that he holds any office of 
profit as a non-official member of the Governor- 
General’s or the Governor's Executive Council, or as 
a Provincial Minister, or that he holds an office which 
is not a whole-time office remunerated either by salary 
or by fees. 


Orders in Council. Any power conferred by this Act 
on His Majesty in Council can be exercised only by 
Order in Council.* A prescribed procedure is to be foll- 
owed for making any such Order. The Secretary of State 
is to lay before Parliament the draft of any proposed 
Order. No further proceedings shall be taken in relation 
to that Order except in pursuance of an address present- 
ed to His Majesty by both Houses of Parliament pray- 
ing that the Order may be made either in the same form 
or with certain amendments. This is subject to the 
provision that if at any time when the Parliament is 
dissolved or prorogued or is adjourned for more than 
fourteen days, and the Secretary of State considers 
that on account of urgency an Order in Council should 
be made at once, the draft ot tue Order may not be 
laid before Parliament. Such an Order, however, shall 
cease to have effect at the expiration of twenty-eight 
days after the first meeting of the House of Commons 
after the making of the Order unless in the meanwhile 
the Order 1s approved by resolutions passed by both 
Houses of Parliament. Subject to any provision of this 
Act, His Majesty in Council, following the same pro- 
cedure as described above, may by a subsequent Ordér 
revoke or vary any Order previously made by him. 


The provisions of this Section do not apply to any 
Order of His Majesty in Council made in connection 
with any appeal to His Majesty in Council, or to any 
Order of His Majesty in Council sanctioning proceedings 
against an ex-Governor-General, or an ex-Representa- 
tive of His Majesty for the exercise of the functions of 
the Crown in its relations with Indian States, or an 
ex-Provincial Governor, or an ex-Secretary of State. 

Facilitating Transition —A special provisiont is 
made for facilitating the transition from the provi- 
sions of Part XIII of this Act viz. the transitional 
provisions, to the provisions uf the Part II of this 
Act viz., the provision in respect. of the establishment 
of the Federation. For this purpose His Majesty 
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may by Order in Council direct that the Act of 1935 
and any provisions of the Government of India Act, 
1919 still in force shall have effect subject to specified 
modifications and adaptations during a_ specified 
limited period. He may make during the specified 
limited . period the necessary temporary provisions 
ensuring that during the period of transition and 
the period following it, sufficient revenues are svail- 
able to all governments in India and Burma to enavle 
the business of those governments to be carried on. 
He may make such other temporary provisions for 
the purpose of removing any such difficulties as 
mentioned above as may be specified in the Order. 
No Order in Council in relation to the transition 
as described above shall be made under this Section 
after the expiration of six months after the estab- 
hshment of the -Federation. and no other Order 
in Council shall be made under this Section 
ia the expiration of six months after April Ist 
1937. 

The Amendment of the Constitution—The new 
Constitution of India seems to have the impress 
ot finality. No provision has been made for its 
change from within. Under the Act of 1935 the 
Indian Lagislatures—the Federal as well as the 
Provincial, are subordinate law-making bodies 
subject to the supreme legislative power of the British 
Parliament. Whatever powers these Legistatures 
enjoy. they are conferred on them by a grant by the 
British Parliament under the Act. ‘The pvuwers 
of a constituent assembly are not conferred on the 
Legislatures in India, which, therefore, cannot alter 
or amend the Constitution except. as regards 
extension of the jurisdiction of the Federal Court.* 
The power of alteringor amending _ this. 
Constitution vests in the British Parliament, though 
in respect of a number of minor matters 
amendments are permitted by Orders in Council. 
issued in the prescribed manner with the assent of the 
British Parliament after resolutions are passed to 
the effect by the Federal or the Provincial 
Legislatures after the expiration of ten yeara from the 
establishment of the Federation or the’ inauguration 
of Provincial Autonomy as the case may be. 


The matters in respect of which amendments may 
be made are as under: — 
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(a) the provisions relating to the size or com- 
pusition of the Chambers : of the Federal Legislature, 
or the method of choosing or the qualifications of 
members of that Legislature. The proportion 
between the number of seats in the Council of State 
and the number of seats in the Federal Assembly, 
however, cannot be varied, nor can the proporcion 
between the number of seats allotted to British India 
and the number of seats allotted to Indian States 
in the Council of State or the Federal Assembly 
be varied; (5) the provisions in respect of the 
number of Chambers ina Provincial Legislature, or 
their size or composition. the method of choosing 
or the qualifications of members of such a 
Legislature; (c) providing that in the case of women 
literacy shall be substituted for any higher edu- 
cational standard aya qualification forthe exercise 
of franchise, or providing that qualified women 
shall be entered in electoral rolls without any applica- 
tion; and (d) the provisions relating to the qualifica- 
tions of voters. 


Although these matters are of minor importance, 
yet the procedure laid down in the Act for carrying 
through the amendments in respect of them is far from 
simple. In the first instance. the Federal Legislature 
or a Provincial Legislature, on motions moved by a 
Minister on behalf of the Government, should passa re- 
solution commending the required amendment of this 
Act orof an Order in Conncil made under it. Then 
these Legislatures, on motions moved in the same way 
as mentioned above, should present to the Governor- 
General or the Governor, as the case may be, an 


uddress for submission to His Majesty praying that 


the resolution may be communicated to Parhament. 
Alter this, the Secretary of State for India, within 
six months after the resolution has been so communi- 
cated shall cause to be laid before Parliament a state- 
ment of the proposed action. 


When any such resolution and address, as men- 
tioned above, are forwarded to the Secretary of State, 
the Governor-General or the Governor, as the case 
may be, shall send with them a statement of his opinion 
on the proposed amendment and particularly the 
effect it would have on the interests of any minority, 
and also a report of the views of the minority 
affected by the proposal, and whether a majority of 
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the representatives of that minority in the Federal, 
or the Provincial Legislature, as the case may be, 
support the proposal. This statement and report 
shall be laid before Parliament by the Secretary 
of State. In discharging thess functions, the Gover- 
nor-General or the Governor, as the case may be, 1s to 
act in his discretion. 


There is also a time limit for these amendments. 
Except in the case of a resolution of the Provincial 
Legislature in respect of an amendment of the kind 
mentioned in (c) above viz., regarding the franchise 
qualifications tor women, no amendment can be 
moved before the expiration of ten years after 
the inauguration of the Provincial Autonomy 
in the case of a resolution of a Provincial Legis- 
lature and ten years after the establishment of the 
Federation in the case of a resolution passed by the 
Fedefal Legislature. His Majesty in Council, however, 
can at any time, whether any condition above referred 
to has been satisfied or not, make any amendment in 
respect of the matters mentioned above. This 1s 
subject to the provision that if no address, as mention- 
ed above, has been submitted to His Majesty, the 
Secretary of State before laying the draft of the pro- 
posed Order in Council before Parliament shall 
ascertain the views of the Governments and the Legis- 
latures in India which would be affected by the 
proposed amendment. and also the views of any 
minority likely to be affected, and whether the majuri- 
ty of the representatives uf the minority concerned in 
the Federal, or as the case may be, in the Provincial 
Legislature, support the proposal. This may not be 
done, if the Secretary of State is of opinion that the 
proposed amendment is of a minor or drafting nature. 
But the provisions of Part II of the First Schedule to 
this Act dealing with the representation of the States 
in the Federal Legislature cannot be amended without 
the consent of the Ruler of any State that is affected 
by it.* 

On a careful examination of this provision, it 
will be noticed that matters in respect of which 
amendment is made possible are of minor importance 
except perhaps the membership of the Legislatures. 
The latter was determined by the Communal Award 


*Sec. 308. 
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which had a mixed reception in India and is still 
resented by an important section of public opinion in 
this country. No change, however, can be made in 
this matter before the expiry of ten years from the 
inauguration of the Provincial Autonomy in the case 
of the Provinces, and before the expiry of ten years 
from the establishment of the Federation in the case 
of the Federation, The pocedure laid down in 
respect of amendments regarding these matters is 
very elaborate and cannot be easily adopted. 
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CHAPTER XIX 
THE TRANSITIONAL PROVISIONS 


The Transitional Period ; the Executive Government ; Control of 
Provisions 
as to certain Federal Authorities ; Rights and Liabilites of the 
Government of India ; Repeal ; Commencement of the Act. 


The Transitional Peried —The Government of 
India Act, 1935, contains a scheme of Provincial 
Autonomy as well as a scheme for the Federation of 
India. It was clearly understood that although both 
these schemes were to go together in one Act. yet 
they were not to be enforced at the same time. 
Provincial Autonomy, vis., the changes in the 
Provinces, was to be introduced earlier, and then the 
Federation was to follow. Thus the Provincial 
Autonomy has been introduced by the commence- 
ment of the Part III of the Act on April Ist, 1987. 
The Federation of India is still hanging fire. Thus 
there is a transitional period after which the whole 
Act is to come in force. The Act itself makes provi- 
sions for this transitional period. 


The Executive Goverament.— During this transitional 
period. the executive authority, as is mentioned 
below, is to be exercised on behalf of His Majesty by 
the Governor-General in Couneil directly or through 
subordinate officers. The Indian Legislature, how- 
ever. is not forbidden from conferring functions upon 
subordinate authorities. This provision does not 
transfer to the Governor-General in Council any 
functions conferred by any existing Indian law on 
any court, judge or officer, or any local or other 
authority.* Subject to the provisions of this Act 
which are in force, the executive authority mentioned 
above includee matters with respect to which the 
Indian Legislature has power to make laws, the 
raising in British India on behalf of His Majesty of 
naval, military or air forces and the governance of 
His Majesty's forces borne on the Indian establish- 
ment, and the exercise of such rights, authority and 
jurisdiction as are exercisable by His Majesty by 
treaty, grant, usage, sufferance 0 or r otherwise in rela- 
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tion to the Tribal Areas. The said authority, however, 
oes not extend in any Province to matters regarding 
which the Provincial Legislatures has power to make 
laws, except as is clearly provided in the provisions 
of this Act for the time being in force, and to the 
enlistment or enrolment in any force raised in British 
India of any person who is neither a subject of His 
Majesty. nor a native of India, nor of territories 
adjacent to India. It is also provided that commis- 
gious in such forces shall be granted by His Majesty. 
except in so far as he may be pleased to delegate his 
power under the provisions of this Act or otherwise.* 


It is clearly stated that references in those pro- 
visions of the Act, which have been put into force, 
to the Governor-General and the Federal Government 
mean references to the Governor-General in Council, 
except in respect of matters regarding which the 
Governor-General is required to act in his discretion. 
Similarly any reference to the Federal Government 
or the Federation, except where the reference is to 
the establishment of the Federation, means a reference 
to British India, the Governor-General in Council, or 
the Governor-General, as the circumstances and _ the 
context may require. In the same way the revenues 
of the Federation means the revenues of the Governor- 
General in Council, which. subject to the provisions of 
the Act with respect to the assignment of the whole 
or part. of the net proceeds of certain taxes and duties 
to the Provinces and also the provisions with respect 
to the Federal Railway Authority if they are in 
force. include all revenues and public moneys raised 
or received either by the Governor-General in Council 
or by the Governor-General. The expenses of the 
Governor-General in respect of matters regarding 
which he is to act in his discretion are to be defrayed 
out of the revenues of the Governor-General in 
Council.t The provisions that the Governor- 
General. shall exercise individual judgment with 
respect. to any matter shall not come into force until the 
establishment of the Federation. But although Part 
II of the Act, vis., regarding the Federation, has not 
come into operation, yet the provisions requiring the 
previous sanction of the Governor-General for certain 


* Sec, 313 (2). $ Sec. 313 (3). 
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legislative proposals, the provisions lating tc 


. broad casting, provisions relating to directions to anc 


the principles to be observed by the Federal Railway 
Authority, and the provisions relating to Civi 
Services to be recruited by the Secretary of State have 
effect in relation to Defence, Ecclesiastica’ 
Affairs, External Affairs and the Tribal Areas as if 
the Governor-General is required to act in his dis- 
cretion. Also any reference in the provisions of thi. 
Act for the time being in force to Special Responsi- 
bilities of the Governor-General means Specia. 
Responsibilities which he will have when the 
II Part of this Act comes into force.* This Sectior 
does not confer on the Governor-General in Counci 
any function of the Crown in its relations with the 
Indian States.+ 


Control of the Secretary of State.—The Governor- 
General in Council or the Governor-General is 
subject to the general control of the Secretary of 
State in matters with respect to which he is tc 
act in his discretion and also other matters. He must 
comply with the directions given to him from time tc 
time by the Secretary of State. The validity of any 
thing done by the Governor-General in Council or the 
Governor-General. however, cannot be called in 
question on the ground that it was done otherwise 
than in accordance with these provisions. 


The Secretary of State cannot give any directior 
tothe Governor-General in Council with respect tc 
any grant or appropriation of any part of the revenues 
of the Governor-General in Council except with the 
concurrence of his Advisers. During the period of 
transition the number of these Advisers cannot be more 
than twelve or less than eight. On the establish- 
ment of the Federation, such of them as _ the Secretary 
of State may direct shall cease to hold office.; 

Sterling Loans.— During this transitional period, the 
Governor-General in Council cannot contract any 
sterling loan: but if it is so provided by the Parlia- 
ment, the Secretary of State may within the 
prescribed limit contract such loans on behalf of the 
Governor-General in Council. The Secretary of State 
caunot exercise this power of borrowing unless the 
same is approved by a majority of his Advisers 
present at the meeting. These loans are free from any 
Indian taxation and are to be considered as Trust 


osama eo ee ee 





peta eran Ce 


e M™qn4-+\ Lm. -~@o fei en” a i 


a 
367 
Stocks. Any legal proceedings in respect of these 
loans may be brought in the United Kingdom against 
the Secretary of State, but no liability can be imposed 
in respect of them on the Exchequer of the United 
Kingdom.* | 

The Legislature—The Indian Legislature is to 
exercise the powers of the Federal Legislature under 
this Act. Thus the Indian Legislature and its laws 
are to be taken to mean the Federal Legislature and 
the Federal laws respectively. The Federal taxes 
are also to mean taxes imposed by laws of the Indian 
Legislature. The Indian Legislature is not empowered 
by these provisions to limit the powers of the 
Governor-General in Council to borrow money.t 


Provision is made for the continuance of certain 
provisions of the Government of India Act, 1919, 
with certain amendments consequential on _ the 
provisions of the new Act. These provisions are 
given in the Ninth Schedule to the Act.? 


Provisions as to certain Federal Authorities.—It is 
provided that even before the Federation has been 
actually established, the Federal Court, the Federal 
Public Service Commission, and the Federal Railway 
Authority may be established. They shall perform 
similar functions in relation to British India as they 
are to perform in relation to the Federation when it 
is established. This, however. does not affect any 
power of His Majesty in Council to fix a date later 
than the commencement of Part III of this Act, j.e., 
April lst, 1937, for the coming into force either 
generally or for particular purposes any of the 
provisions in respect of the Federal Court, the Federal 
Public Service Commission. or the Federal Railway 
Authority. Under this provision the Federal Court and 
the Federal Public Service Commission have already 
been brought into existence.$ 


Rights and Liabilities of the Government of India.— 
The rights and liabilities of the Governor-General in 
Council or the Governor-General, during the transi- 
tional period, shall become the rights and habilities 
of the Federation when it is established. Any legal 
proceedings by or against the same authority shall be 
continued by or against the Federation after its 
establishment. These provisions also apply to the 
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rights and liabilities of the Secretary of State in 

Council, which under the provisions of this Act have 

rae rights or liabilities of the Governor-General in 
ouncil. 


Repeal—The Act repeals the Government of 
India Act, 1939, except the Preamble attached to it. 
The latter stands with the new Act bearing testimony 
to the intentions of the Parliament regarding the 
constitutional progress of India.t 


Commencement of the Act.—It is provided in the 
Act that Part II ofthe Act, pertaining to the 
Federation of India, shall come into force on the date 
which His Majesty may appoint by the Proclamation 
establishing the Federation. The remainder of the 
Act, vis., pertaining to the changes in the Provinces 
and some other provisions. was also to come into 
force on the date to be appointed by His Majesty in 
Council. If His Majesty in Council considers that. 
all these provisions of the Act. which are to come into 
force on a particular date. cannot conveniently be 
brought into operation on that date simultaneously, 
he may fix any other date—earlier or later than the 
date referred to above, for coming into force of any 
particular provisions of the Act for general or for 
particular purposes.; 

In pursuance of the above, Part III of the Act, 
pertaining to the Provinces, was brought into force 
on Apnil 1. 1937, while no date has yet been fixed 
for coming into operation of part II of the Act 
by which the Federation of India will be established. 
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CHAPTER XX 
THE CONSTITUTIONAL STATUS OF INDIA 


No Declaration of Dominion Status ; British View; Difference 
between the Indian and the British Views ; The Preamble to the Act 
of 1919 ; the Position under the Act of 1935 ; A Potential Dominion ; 
An Autonomous Unit of the Empire ; Indiaand the Home Govern- 
ment ; India and the Dominions ; the International Status of India. 

No Declaration of Dominion Status.— What change 
does the Government of India Act, 1935. introduce 
in the constitutional status. of India vis-a-vis 
Britain, the Dominions, and the other countries 
outside the British Empire’ Itisnot very easy 
to give a precise answer to this question Yet it is not 
difficult to give a negative answer that, strictlyspeaking. 
the Act does not introduce any change i in that respect. 
Legally and constitutionally the position is as it was 
after the passing of the Act of 1919. It has already 
been stated that in spite of a strong demand and at 
the cost of a great resentinent and x misgiving in India, 
the declaration of “ Dominion Status” as a goal for 
India was not included in the Act. It was, however, 
stated on behalf of the British (sovernment that there 
was no intention on their part to go back upon the 
British promises regarding Indian constitutional 
development, and that they stoed by the Declaration of 
August 20,1917, which made it clear that it was the 
declared policy of Parliament to provide for the in- 
creasing association of Indians in every branch of 
Indian administration. and for the gradual develop- 
ment of self-governing institutions with a view to the 
progressive realization of Responsible (rovernment 
in British India as an integral part of the Empire. In 
1929, Lord Irwin interpreted the Responsible Govern- 
ment in respect of India, as used in the Declaration as 
under :— 

In view of the doubts whiclr have been expressed both in India 
and Great Britain regarding the interpretation to be placed on the 
intentions of the British Parliament in enacting the Statute of 1919, 
I am authorized on behalf of His Majesty's Government to state 
clearly that in their judgment it is implicitin the Declaration of 


August, 1917, that the natural issue of India's‘constitutional progress 
as there contemplated i is the attainment of ‘ Dominion Status, ” 


In India, therefore, the Declaration of August 20, 
1917, was taken as having recognized the right of India 
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® 


to the attainment of Dominion Status as an ultimate 
goal, and it was expected that the new Act would 
not only expressly recogrize that but would also take 
a very big step towards it. 


British View.—In 1931 after the coming to 
power of the National Government, things 
seemed to have changed. Some ofthe conservative 
British politicians considered the Declaration of 
1917 a mistake and the interpretation of 1929 
doubly so. They thought that Responsible Govern- 
ment of the British type could not succeed in 
India and that a special type suited to different Indian 
conditions ought to be devised, but there could be no 
going back on the Declaration of August 20, 1917. So 
the British Government declared that it had every 
intention to act uponit. But then the Responsible 
Government as it worked inthe Dominions in 1917, and 
which was understood to have been promised to India 
in the Declaration of 1917, and the Dominion Status 
were almost interchangeable terms in 1917 as the con- 
ception of the latter had not as yet fully developed and 
its implications were not yet fully clear. After the 
passing of the Statute of Westminster of 1933, the 
conception, incidents. and Impiieations of Dominion 
Status were crystallized, and it came to mean much 
more than the British statesmen were prepared to grant 
or promise to grant to India even as a goal in 1936, Mr, 
Churchill explained that 

** India during the Great War had attained Dominion Status as 
far as rank, honour, and ceremony was concerned, but he did not 
foresee any reasonable time within which India could have the same 
constitutional freedom as Canada. The sense in which Dominion 


Status was used ten or fifteen years ago did not imply, in his view, 
Dominion structure or Dominion rights. ''* 


Difference Between the Indian and the British Views. 
Thus a position was created when the politically 
advanced Indians demanded and hoped for full 
Dominion Status as defined by the Statute of West- 
minster of 1931, while the British (sovernment 
understood their promises to mean Dominion Status 
as understood in 1917, viz., Dominion Status with 
reservations and limitations. The letter, therefore. 
fought shy of including this phrase in the new Act as 
it did not want to raise false hopes. So to the utter 
disappointment of the Indians and the friends of 
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for India evenas a goal was maie in the Government 
of India Act, 1935. 


The Preamble to the Act of 1919.—But the 
British Government stands by its promises. It 
persuaded the Parliament to retain the Preamble 
tothe Act of 1919 while repealing the Act itself. 
Thus the Preamble to that Act stands as a wit- 
ness to the intentions of the British Parliament in 
respect of the ultimate constitutional goal of India, 
which is “the progressive realization of Responsible 
(zovernment in British India, as an integral part of 
the Empire.” 


The Position under the Act of 1935.—Thus the 
(Fovernment ot India Act, 1945 does nut introduce 
any change in this respect. It Jeaves things as they 
were. Asa matter of fact, it does not attempt to 
define the constitutional status of India. It does not 
confer full Dominion Status on India. Viscount 
Halifax stated in the Parliamentary Debates :— 

“It is quite clear that no Bill can confer Dominion Status. No 
Parliamentary Bill would have power to do that in the sense of 
performing.a unilateral or arbitrary act. because India has to over- 
come her own obstacles and it is atonce air privilege and dpportunity 
to help her to do so, and we are pledged to give her all help in that 
direction. I was a little surprised to hear the Noble Marquess state 
that he rather questioned whether there were any pledges as between 
us and India, but I would assert that this Bill and the Instrument of 
Instructions taken together undoubtedly establish conditions under 
which it is possible for India to move steadily forward to that full 
Responsible Government that we have promised to her, and of which 
the natural issue has been declared to be Dominion Status.’ 


A Potential Dominion.—Then, what is the present 
status of India? It is not easy to answer. 
Yet a number of answers have been given. 
Those. who decry the Government of India Act, 
1935, are quite clear that India remains a dependency 
as before. Strictly speaking. this seems to be true. 
But it is equally clear that though no definite 
attempt is made to define the status of India 
as anything else, yet India is not treated merely 
as a’dependency. At least in practice it 1s something 
much more them that. It has been said that India 1s ‘a 
potential Dominion,’ though she is not yet one. She 
enjoys ‘ Dominion Status in action’ without having 
been recognized as one. She virtually enjoys the status 
of a Dominion but without the structure or rights of 
a Dominion. Lastly it has been suggested that the 
enjoys Dominion Status without its functions. All 
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to the attainment of Dominion Status as an ultimate 
goal, and it was expected that the new Act would 
not only expressly recogrize that hut would also take 
a very big step towards it. 


British View.—In 1931 after the coming to 
power of the National Government. things 
seemed to have changed. Some of the conservative 
British politicians considered the Declaration of 
1917 a mistake and the interpretation of 1929 
doubly so. They thought that Responsible Govern- 
ment of the British type could not succeed in 
India and that a special type suited to different Indian 
conditions ought to be devised, but there could be no 
going back on the Declaration of August 20, 1917. So 
the British Government declared that it had every 
intention to act upon it. But then the Responsible 
Government as it worked inthe Dominions in )917,and 
which was understood to have been promised to India 
in the Declaration of 1917, and the Dominion Status 
were almost interchangeable terms in 1917 as the con- 
ception of the latter had not as yet fully developed and 
its implications were not yet fully clear. After the 
passing of the Statute of Westminster of 1931, the 
conception. incidents, and impiications of Dominion 
Status were crystallized, and it came to mean much 
more than the British statesmen were prepared to grant 
or promise to grant to India even as a goal in 1935, Mr, 
Churchill explained that 

** India during the Great War had attained Dominion Status as 
far as rank, honour, and ceremony was concerned, but he did not 
foresee any reasonable time within which India could have the same 
constitutional freedom as Canada. The sense in which Dominion 
Status was used ten or fifteen years ago did not imply, in his view, 
Dominion stracture or Dominion rights. ''* 

Difference Between the Indian and the British Views. 
Thus a position was created when the politically 
advanced Indians demanded and hoped for full 
Dominion Status as defined by the Statute of West- 
minster of 1931, while the British Government 
understood their promises to mean Dominion Status 
as understood in 1917, viz., Dominion Status with 
reservations and limitations. The letter, therefore. 
fought shy of including this phrase in the new Act as 
‘+ did unt want. to raise falze hopes. So to the utter 
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for India evenas a goal was male in the Government 
of India Act, 1935. 


The Preamble to the Act of 1919.—But the 
British Government stands by its promises. It 
persuaded the Parliament to retain the Preamble 
tothe Act of 1919 while repealing the Act itself. 
Thus the Preamble to that Act stands as a wit- 
ness to the intentions of the British Parliament in 
respect of the ultimate constitutional goal of India, 
which is “ the progressive realization of Responsible 
(Government in British India, as an integral part of 
the Empire.” 


The Position under the Act of 1935.—Thus the 
{Jovernment ot India Act, 1935 does nut introduce 
any change in this respect. It leaves things as they 
were. Asa matter of fact. it does not attempt to 
define the constitutional status of India. It does not 
confer full Dominion Status on India. Viscount 
Halifax stated in the Parliamentary Debates :—- 

“It is quite clear that no Bill can confer Dominion Status. No 
Parliamentary Bill would have power to do that in the sense of 
performing.a unilateral or arbitrary act. because India has to over- 
come her own obstacles and jt is atonce air privilege and opportunity 
to help her to do so, and we &re pledged to give her all help in that 
direction. I wasa little surprised to hear the Noble Marquess state 
that he rather questioned whether there were any pledges as between 
us and India, but I would assert that this Bill and the Instrument of 
Instructions taken together undoubtedly establish conditions under 
which it is possible for India to move steadily forward to that full 
Responsible Government that we have promised to her, and of which 
the natural issue has been declared to be Dominion Status.’’ 


A Potential Dominion.—Then, what is the present 
status of India’ It is not easy to answer. 
Yet a number of answers have been given. 
Those. who decry the Government of India Act, 
1936, are quite clear that India remains a dependency 
as before. Strictly speaking. this seems to be true, 
But it is equally clear that though no definite 
attempt is made to define the status of India 
as anything else, yet India is not treated merely 
as a’dependency. At least in practice it 1s something 
much more them that. It has been said that India is ‘a 
potential Dominion,’ though she is not yet one. She 
enjoys ‘ Dominion Status in action’ without having 
been recognized as one, She virtually enjoys the status 
of a Dominion but without the structure or rights of 
a Daminion, T. efly it hog heen snegested that the 
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exercised through the Secretray of State for India, 
who is a member of the British Government. Under 
the provisions of the Act, the responsibility of the 
Secretary of State for India to the Parliament and to 
his colleagues of the British Cabinet is lessened only 
to the extent it is shifted on to the Indian 
Ministers. For the remaining sphere, which covers a 
very vast field comprising the Reserved Departments 
at the Centre and all the powers subject to the 
exercise of the discretion and the individual judgment 
of the Governor-General and the Provincial Governors, 
the Secretary of State is directly responsible to the 
Parliament and to his colleagues of the Cabinet. The 
Home (rovernment can very effectively control the 
working of the Government of India at least in this 
sphere. It can directly control and determine the 
Foreign Policy and the Defence Policy of India, and 
through the various safeguards provided in the 
Constitution Act. it can determine the financial 
policy, the industrial policy. banking and railway 
policy of the country. The Services can look 
up to itin the ultimate resort for protection. Moreover 
the scheme of the Act is devised in such a way that 
the Home Government can through the Secretary of 
State, and the latter through the Governor-(Jeneral 
and the Governors can, whenever he likes, reduce the 
powers of the responsible Indian ministers to 
insignificance. Thus the authority of the Home 
(Fovernment over the (Government of India 1s still 


real, 

India and the Dominions —The position of India 
vis-a-vis the other Dominions of the British Common- 
wealth is also not very satisfactory. India is an 
important autonomous unit of the Commonwealth 
and is regarded as such by the Dominions. Under 
the provisions of the Act. India can communicate 
with the Dominions on the basis of equality. She 
can have trade relations with the Dominions as an 
autonomous unit of equal status. Yet the inferiority 
of India’s status in the Empire and the lack of power 
of complete self-government in her internal affairs 
is understood by the Dominions and the Colonies 
and is reflected in their treatment of India and her 
nationals, 

The Dominions are strictly controlling immigra- 
tion specially of the Asiatics ‘including the Indians. 
This rules out any intimate association between them 
and India. Indians now cannot settle down 
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as citizens of equal status in the self-governing 
Dominions like the Union of South Africa, the Com- 
monwealth of Australia, New-Zealand and Canada. This 
is certainly denying India and her nationals a place 
in the Empire which is their due. In South Africa, 
In particular, the problem is assuming alarming pro- 
portions. ‘The racial] feeling is working to the detri- 
ment of India’s interests and even the Government of 
India is helpless. Only recently the Union Govern- 
ment has passed the Asiatic Land Bill, which aims at 
barring Indians from buying land in certain localities 
in South Africa. This has caused great resentment 
among the Indians settled in South Africa and the 
people in this country. 


India now controls the immigration of her nationals 
to the British Colonies. It is only under fair conditions 
that itis permitted to Malaya and Ceylon. In the 
latter country Indians are not being well treated. 
Franchise is refused to them except after five years’ 
residence and proof of intention to settledown in the 
country. At present it is proposed to turn out of 
work some thousands of Indian labourers and to 
repatriate them to India. In Zanzibar an attempt 
was made to strike at the economic interests of the 
Indians. In Kenya and Fiji the Indian nationals 
are not treated on a footing of equality. It is a pity 
that although India is an integral part of the British 
Empire. yet the treatment given to her people by the 
other members of the same Empire is far from. satis- 
factory. She does not discriminate In any way against 
the people of these Dominions, and yet the latter are 
not willing to concede the enjoyment of full eivil 
rights to her people. This is causing great resentment 
in India. Moreover it is being increasingly felt that 
as things stand she cannot get any justice from the 
Dominions and that her status vis-a-vis the Dominions 
cannot be improved unless there is an improvement in 
her status as a member of the Empire. Only the other 
day, Pt. Jawahar Lal Nehru expressed himself strongly 
on the point in the following words :— 

** India is weak to-day and cannot do much for her children 
abroad, but she does not forget them, and every insult to them is 
a humiliation and sorrow for her. And a day will come when her 
long arm will shelter and protect them and her strength will compel 


justice for them. Even to-day ia her weakness the will of her people 
cannot be ultimately ignored.’’° 


gees Fa. pee ed eas Sra ne ee VE RE TE 


* Tribune, June 6, 1939. 
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The International Status of India—India is not a 
sovereign state. She is not so even in the sense and to 
the extent the Dominions of the British Commonwealth 
claim tu be, as the Statute of Westminster, 1931, 
does not apply to her. She cannot claim the equality 
of status with Britain and the Dominions. The 
question of possessing the rights of secession and 
neutrality. as claimed by some other Dominions, 
does not arise in her case at all. Thus India 
is not known to international law, and _ her 
nationals cannot claim in foreign countries any rights 
as Indians but. can do so as British citizens. The 
foreign relations of India are controlled by the British 
Government, and whenever any question arises, the 
Government of India acts through the British Govern- 
ment. 


India and the League of Nations.—It may. however, 
be pointed out that India is an original member of 
the League of Nations, and is a signatory to the 
Covenant of the League. She was also represented 
in the Peace Congress of 1919. All this implies 
sovereign autonomous status which, however, is not 
enjoyed by India. The separate representation con- 
ceded to India is rather premature. According to 
Professor Keith,* the position of India in the League 
is fraukly anomalous, as her policy is determined by 
the British Government. 


In conclusion, it may be stated that India is not 
yet a Dominion. but is on the way to become one. 
She is passing through a transitional period and, it 1s 
hoped. will attain Dominion Status in the long run. 
But only in the long run ! 


' Keith, A. B. “A Constitutional History of India,” p. 473. 
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Inauguration of Provincial Autonomy.—The 
Provincial Part of the Government of India Act, 1935, 
came into force on ist April, 1937. Provincial 
Autonomy was inangurated in the Provinces on 
that date. On the invitation of the (sovernors, 
Councils of Ministers were formed by the leaders of 
the majority parties in the Provinces of the Punjab, 
Bengal, Sind, Assam. and North-West Frontier 
Province, where the non-Congress parties had secured 
majority of seats in the Provincial Legislatures, But 
in the remaining Provinees- the United Provinces. 
Central Provinces and Berar, Bombay, Madras, 
Bihar, and Orissa, where the Congress had seenred 
majority of seats in the Legislatures, Councils of 


Ministers could not be formed. 


The Congress and Office-Acceptance.—The Congress 
had long been divided on the office-acceptance issue, 
A section of the Congressmen was not satisfied with 
extra-constitutional work of the type of civil 
disobedience and non-co-operation, but desired to 
capture the citadel of power and prestige in the 
Provinces, where the Congress might be able to secure 
Majurities uf seats, in urder to keep out the reaction- 
aries and opportunists who. might use the newly 
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acquired powers under the Act for the suppression 
of advanced political movements, These Congressmen 
believed in exerting political pressure from inside 
as well as from outside and wanted to create 
constitutional crises in order to wreck “ the unwanted 
Constitution.” Itwas also argued that by the judicious 
use of the power acquired under the Act, some good 
might be done to the masses by giving a practical 
shapeto the constructive programme of the Congress. 
Moreover the Congress organization could itself 
be strengthened under the protection of the Congress 
Ministries. This proposal for ‘office-acceptance’ seemed 
to have the genera] support of the intelligentsia in 
the country. So the pro-office party in the Congress 
suggested that non-acceptance of office by the 
Congress will disappoint the intelligent public 
opinion in the country and might turn it away from 
the Congress intd the arms of those parties, 
which promised to give some relief to the people. 
Against this the anti-office occeptance group argued 
that the acceptance of office was tantamount to the 
acceptance of the Constitution which had been 
definitely rejected by the Congress Moreover it was 
likely to kill the revolutionary spirit of the nation 
and settle down the country to the rut of 
constitutionalism forgetting the bigger issue of 
national independence. 


The Congress Demand.—I[n order to avoid the 
split on this issue, the decision was postponed for a 
long time by the Congress High Command, but when 
the General Elections in the Provinces were over by 
the end of February, 1937, and it was known that 
the Congress had been returned in majority in 
six out of eleven Provinces, the issue had to be 
decided. At a meeting of the Congress leaders at 
Wardha, Mahatma Gandhi is reported to have given 
a hint that it shall amount to dishonouring its own 
word, if the Congress, accepted office without 
any gesture on the part of the British Government 
indicating a change of heart on their part in respect 
of the Congress as a result of the verdict of the 
country in its favour. The question was taken up 
at the meeting of the Working Committee of the 
Congress at Delhi on 16th March, 1937. On the 
suggestion of Mahatma Gandhi, it was resolved that 
the Congress parties in the Provinces should form 
Councils of Ministers, if the leaders of the parties 


THE NEW CONSTITUTION OF INDIA 


PROVINOIAL AUTONOMY IN ACTION 379 


were satisfied and were able to,,feclare publicly that 
they had sufficient assurance from the . Governors that 
the Special Powers vested with them in the Act 
would not be used as long as the Ministers acted 
within the four corners of the Constitution. In other 
words the Governors were to give assurance that 
they would abstain from the use of their Special 
Powers and powers of discretion and_ individual 
judgment against the advice of the Councils of 
Ministers in respect of ministerial action, if it was not 
positively unconstitutional. The implications of the 
acceptance of this demand were far reaching because 
this was calculated to change the whole complexion 


of the scheme of Provincial Autonomy by widening 
its scope. 


A Gesture of Goodwill.—On the side of the 
Government, His Excellency the Viceroy declared 
in a speech, which he made at the dinner arranged 
in his honour by the Pesident. of the Council of State, 
Sir Maneckji Dadabhoy: 


‘7 have faith in the zeal and public spirit of those in whose 
hands the electorates have entrusted opportunities for useful and 
honourable service to the community. It will be both the duty.and 
privilege of the Governors of the provinces and of the Gcvernor- 
General in his proper sphere to collaborate with several provincial 
Ministries in their most responsible tasks in a spirit of sympathy, 
helpfulness and co-operation. 


‘* Tf all concerned will approach in faith and courage the great 
charge which is laid upon them, determined to do their utmost 
faithfully to serve the highest interest of the people, then J am very 
confident that these apprehensions and doubts, sincerely held I 
know, which now troubie many minds, will disappear like mists of 
morning before the rising sun.” 

This was perhaps intended as a gesture of goodwill 
and trust on behalf of the British Government. 


Invitations and Breakdown.—This was followed by 
invitations to discuss the formation of the Councils 
of Ministers to the leaders of the Congress parties 
in the six Provinces, where they had majorities, 
by the Governors of those Provinces. In response to 
the invitations, the leaders saw the Governors, but the 
negotiations broke down, as the latter pleaded 
inability to give assurance of the type demanded in 
the resolution of the All-India Congress Working 
Committee. The communiques were issued by the 
Governors regretfully acknowledging this breakdown 
of the negotiations. It was made clear in the 


communique issued by the Governor of the United 
Provinces that— 
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“* The obligations laid upon the Governor by the Governien ¢ 
of India Act and the Instrument of Instructions are clear an@ 

fic.....It is clearly not in the power of the Governor to meet 
such a demand.”’ 

The communiques of other Governors also were 
couched in similar language and expressed similar 
ideas. The Congress party leaders, however, were 
not satisfied with this, and did not agree to form 
the Councils of Ministers, thus precipitating a 
constitutional crisis of the first. magnitnde. 


Explanation by Mahatma Gandhi.-On 30th of 
March, 1937. Mahatma Gandhi issned a statement on 
the refusal of the Governors to give the required 
assurances, In which he claimed to be the sole author 
of the office-acceptance clause of the Congress 
resolution and the originator of the idea of attaching 
a condition to office-acceptance. He declared inter 
alia: 

** My desire was not to lay down any impossible condition. On 
the contrary, I wanted to devise a condition that could be easily 
accepted by Governors. There was no intention whatsoever to lay 
down a condition whose acceptance would mean any slightest 
abrogation of the Constitution. Congressmen were well aware that 
they could not. and would not, ask for any sach amendment..... 
The object of that section of the Congress which believed in office- 
acceptance was pending the creation by means consistent with the 
Congress creed of non-violence, of a situation that would transfer 
all power to the people, to work in offices so as to strengthen the 
Congress which has been shown predominantly to represent mass 
Opinion. 

** I felt that this subject could not be secured unless there was 
a gentlemanly understanding between Governors and their Congress 
Ministers that they wonld not exercise their special powers of 
interference so long as Ministers acted within the constitution. 
Not to do so would be to court an almost immediate deadlock 
after entering upon office. I felt that honesty demanded that 
understanding. It is common cause that Governors have 
discretionary powers. Surely bere was nothing extra constitutional 
in their saying that they would not exercise their discretion 
against Ministers carrying on constitutional activities. It may be 
remembered that the understanding was not to touch numerous 
other safe-guards over which Governors bad no powers. A strong 
party with a decisive backing of the electorate could not be expected 
to put itself in the precarious position of the interference at will 
of Governors..... °° 

The Constitutional Crisis.—Here the matters stood 
forthe time being. The parties seemed to be so 
sure of their respective positions that they did not 
feel inclined to reconsider it with a view to arriving 
at a compromise. The Governors in their action 
had the support of the British Government as ig 
clear from the following statement of the Secretary of 
State for India in the House of Lords : 
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** The Viceroy with my full approval reminded the Governors 
that while they were fully entitled to offer and while indeed I hope 
that they would offer to the Congress leaders in the Provinces 
the fullest possible support within the framework of the Constitution, 
Parliament has impored upon them certain obligations of which 
without the authority of Parliament, they could not divest 
themselves "’ 

On the other hand, the Congress supported as 

it“was by absolute majorities in the Legislatures and 
entightened public opinion outside, did not feel 
like giving in. Thus there ensued a constitutional 
crisis at the very outset of the new Constitution. The 
Constitution seemed to have been virtually wrecked 
before it. had been inaugurated. The Act of 1935 
seemed to have been nullified before it was even 
tried. That meant wasting of the great labours that 
had been spent in evolving the scheme which was 
embodied in the Act. of 1935, and reopening of the 
whole “Indian Question.’ 


The Interim Ministries—This could not be 
allowed to take place. The utter breakdown of the 
Constitution had to be prevented. A way out had to 
be found and the Governors decided to install 
Minority (Zovernments in office. They invited some 
individual members of the Legislatures to under- 
take the formation of the Councils of Ministers. 
The latter agreed co dv so. They were also uccessful 
in finding out some obliging gentlemen who were 
willing to accept places in the Councils of Ministers. 
These Couneils of Ministers showed their willingness 
to shoulder the responsibility of carrying on the 
administration in the Provinces. 


Thus the situation was saved. These Minority 
Governments were in the very natare of things stop- 
gap and interim arrangements. These Ministries 
were, therefore, called the IJnterim Minéstries. They 
wera to exist till the time when the leaders of the 
majority parties could agree to shoulder the 
responsibility which was by right theirs. 


The appointment of the Interim Ministries was 
objected to as illegal in India, and a regular 
controversy arose on the point, supported by 
arguments by constitutional pundits on both 
sides* These Ministries were clearly against the 
Instruments of Instructions to the Governors, though 
riot against the provisions of the Act itself. They 
were justified on the plea that the King’ 3 Government 
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must be carried on, against which it’ was urged that. 
though the King's Government,; must be carried on, 


it must be carried on according: to law and not 
against law. 


These Interim Ministries could ‘not face the 
Legislatures as they. did not. command majority of 
votes. The majorities in the Legislatures would have 
made their position very awkward by passing straight 
votes of no-confidence. So in order to afford them 
protection against this contingency and to secure 
time for a permanent solution of the deadlock, 
advantage was taken of the provision in the Act 
which allowed six months’ time for calling the first 
session of the first Provincial Legislatures after 
the introduction of Provincial Autonomy. The 
Legislatures in the Provinces concerned were not 
summoned to meet so that they were deprived of the 
cpportunity to express their opinion on the action of 
the Governors in appointing Interim Ministries. 


Need for Action—During the six months of. 
their existence, the Interim Ministries continued as 
best as they could, but they failed to catch the 
imagination of the people. There was a political 
stalemate in the country and the controversy in 
respect of the legality or otherwise of the appointment 
of these Minority Governments went on without 
leading to any definite conclusion. This controversy 
lost its Importance as the prescribed period of six 
months came to an end. After the lapse of this 
period. the newly elected Legislatures had to be 
eee Ged Otherwise the breakdown of the 
Constitution would be clear. Something, therefore, 
had to be done to save the sitnation. 


The Constitutional Controversy.—But the parties 
concerned still stuck to their guns. Mahatma Gandhi 
repeated and explained the Congress demand in a 
statement issued on 30th March, 1937. In a broad- 
cast from London on 29th March, 1937, and in a letter 
to The Times. Lord Lothian advised the Congress to 
accept Office without any assurance. The Marquess of 
Zetland, the Secretary of State for India, in a 
lengthy statement in the House of Lords on 8th 
April, 1937. praised the courage and public spirit 
of the Intersm Ministries. He further declared that 
the reserved powers of the Governors were an 
integral part of the Constitution and their exercise 
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depended upon the policy.and action: of the Ministers 
themselves. On 10th of April, 1937, Mahatma Gandhi 
suggested the appointment of an arbitration tribunal 
of three judges to decide whether the Governors 
cuuld give the required assurance under the Act. The 
proposal, however, was rejected by Mr. Butler 
in a statement in the House of Commons, though he 


made it clear that it was not their intention that tke’ 


Governors by a narrow or legalistic interpretation of 
their own responsibilities should touch upon the 
wide powers which it was intended to place in the 
hands of the Ministers. On May 6, 1937, the Marquess 
of Zetland repeated this. He declared that the 
essence of the new Constitution was that the 
responsibility and initiative for the whole 
government of the Province, though in form vesting 
in the Governor, should pass to the Ministry : and 
the reserved powers of which so much is made by the 
Congress would not normally be in operation. 


This brought the parties nearer to each other. 
The Congress now demanded that in the event of a 
serious difference of opinion bet ween the Ministers and 
the Governors, the latter should dismiss the former. 
Mahatma (tandhi further narrowed down the demand 
by demanding that in cases of disagreement, the 
Gcvernors should demand the resignation from the 
Ministers. The Marquess of Ze:land, however. did 
not consider if wise or in aceordance with the 
intention of Parliament to lay down that in such 
circumstances, the Governor must necessarily call 
for the resignation of the Ministers. On 15th of 
June, 1937. Mr. Stanley declared in the House of 
Commons that they were more than ready to meet 
the Congress half way. 


This statement prepared the ground for the final 
statement made by His Exceilency the Viceroy on 
2ist June, 1937, which cleared the way for the solution 
of the impasse. His Excellency inter alia stated :— 


‘*..... Three months’ experience of the operation of the 
Constitution, short as I agree that that period is, has conclusively 
shown from the practical point of view, that any legal difficulties in 
regard to the grant of such assurances apart, those assurances are 
not essential to the smooth and harmonious working of the 
Constitution... . .There is no vestige of foundation for the assertion, 
which I have seen advanced, that the Governor ‘is entitled, under 
the Act, at his pleasure, to intervene at random in the administration 
of the Province. Those Special Responsibilities are, as I have 
said, restricted in scope to the narrowest limits possible. Even so 
imited as they are, a Governor will at all times be concerned to 
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carry his Ministers with him, while in other respects in the Held of. 
their ministerial responsibilities, it is mandatory on a Governor to 
be guided by the advice of his Ministers, even though, for whatever 
reason, he may not himself be wholly satisfied that that advice is 
in the circumstances necessarily and decisively the right advice .... , 

I have already stated that ministers have the duty of advisin& 
the Governor over the whole range of the executive Government 
within the ministerial field, including the area of the Special 
Responsiblities. For advice so given, whether on matters within or 
without the scope of the Special Responsibilities, Ministers are 
answerable to the Legislature? Insll such matters in which he is 
not specifically required to exercise his individual judgment, it is 
mandatory upon the Governor to accept the advice of his Ministers. 

Within the limited area of his special responsibilities, a 
Governor is directly answerable to Parliament, whether he accepts 
or does not accept the advice of his Ministers. But if the Governor 
is unable to accept the advice of his Ministers, then the responsibility 
for his decision is his and his alone. In that event, Ministers bear 
no responsibility for the decision, and are entitled—if they so desire 
publicly to state that they take no responsibility for that particular 
decision or even that they have advised the Governor in an opposite 
sense. .... 

I ought perhaps to add that the suggestion that the (;overnor 
should in certain circumstances demand the resignation of his 
Ministers is not the solution provided by the Act, so that it will not 
be possible for Governors to accept it. Both resignation and 
dismissal are possible, the former at the option of the Ministers and 
the latter at the option of the Governors. But the Act does not 
contemplate that the Governor's option should be used to force the 
Minister's option and thus to shift the responsibility from 
himself... .°° 

This great speech of His Excellency claritied the 
whole position. The interpretations, explanations, 
and assurances helped to clear the atmosphere by 
removing apprehensions and prejudices based on 
distrust. The political opinion in this country 
welcomed this great speech and expected the Congress 
to respond. 


The Ead of the Crisis —The Working Committee 
of the Indian National Congress met at Wardha from 
July oth to 7th, 1987, and reviewed the situation. The 
Viceroy's statement bad bee: very conciliatory. “It 
gave in spirit what it could not give in letter. It 
convinced the Cungress and Mr. Gandhi that the 
British Government wished the Cungrexs to take 
seriously to the constitutiunal experiment on which 
it had embarked.” Moreover, the Congress members 
of the Legislatures and majority of Congressmen 
seemed to be satisfied with the assurances and 
explanations given. The Working (Committee, 
therefore, resolved— 
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* That Congressmen be permitted to accept office where they 
may be invited thereto, but it desires to make it clear that office is 
to be accepted and utilized for the purpose of working in accordance 
with the lines laid down in the Congress election manifesto and to 
further, in every possible way, the Congress policy of combating the 
mew Act on the one hand and of prosecuting the constructive 
programme on the other.” 

In pursuance of this resolution, Congress accepted 
office in the six Provinces of Bombay, Madras, Central 
Provinces and Berar, United Provinces, Bihar, and 
Orissa, where it commanded majority in the 
Legislatures. 


Ead of the Interim Ministries.—The Interim 
Ministries were perhaps tov glad to make way, and 
faded out of the picture. “Their title to fame 
consisted in a loyal intention to help “ carrying on 
the King's (sovernment.” filling a lacuna in a 
transition period. as also to the fact that there were 
men in India who were prepared to canalise national 
endeavour for the realization ot the national destiny.” 
Whatever view mwnight be held about the legality or 
illegality of the appointment of the Interim 
Ministries, progressive public opinion in India 
cannot appreciate the conduct of those politicians, who 
on the very outset of the inauguration of responsible 
government in the Provinces helped to set a bad 
precedent by the formation of miuority governments, 
which runs counter to the principles of responsible 
self-government. 


Implications of the §Understanding.— Before 
proceeding further to examine the work of the 
‘Congress and Non-Congress Ministries in the 
Provinces. it seems desirable to examine the 
implications and results of the assurances and 
explanations that ended the controversy. The 
Jovernor-(Jeneral and Viceroy gave the virtual 
assurance that the Governors had no intention to stand 
in the way ot the constitutional activities of the 
Ministers The Governers would use their best 
endeavours to avoid any conflict with their Ministers. 
In case the Governors do not accept the advice of the 
Ministers in the sphere of their Special 
Responsibilities, the latter may, if they so desire, 
state publicly that the responsibility for that particular 
decision was that of the Governor and that they had 
advised him otherwise. On the question of resignation 
versus dismissal, it was stated that the Ministers could 
resign of their own accord or the Governor might 
dismiss them, as the occasion may demand. On the 
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face of it, this did not seem to concede anything, and 
thus to change the situation. 


Legally no assurance of the kind demanded by 

the Congress was given. It is clear that the 
responsibility of the Governor in the sphere of his. 
Special Responsibilities is still theoretically his, and 
ecan use his individual judgment in the last resort 

even against the advice of his Ministers. What 1s 
conceded is only this that the Ministers can publicly 
declare that the responsibility for the decision was 
that of the Governor and that their advice was 
different. Even the demand tbat the (sovernor 
should dismiss his Ministers or demand _ their 
resignation in the event of a serious conflict of 
Opinion is not conceded as the power of the Governor 
to dismiss the Ministers is kept in tact and the 
Ministers are also given'the liberty to resign. Thus 
apparently there does not seem to be any change; 
yet in— actual practice these explanations, 
interpretations, and assurances have brought about 
a very great change. It is made clear beyond all 
doubt that the Parliament intended to confer on 
Ministers responsible to their Legislatures 
unrestricted powers to administer the Provincial 
Governments and that there is no foundation for the 
suggestion that a Governor is free. or is entitled, or 
has the power to interfere with the day-to-day 
administration of a Province outside the limited 
range «the Responsibilities especially vested with 
him. Even in the latter sphere. it should be the 
concern of the Governor to carry his Ministers with 
him. In actual effect. this means a great 
change. It is clear that the whole provincial 
administration is now subject to the ministerial 
advice. and it is understood that as far as he can 
help it. the Governor will not interfere even in the 
sphere of his Special Responsibilities. This means a 
great extension of the power of the responsible: 
Ministers. This makes the Provincial Autonomy 
something real and tangible. It may be said that 
this assurance has vested the transparent soul of the 
Provincial Autonomy with a body. This is a great 
advance in view of the fact that one cannot escape 
the impression from the study of the Act itself, 
whatever might. have been said in speeches and 
otherwise, that the framers of the Act intended the 
powers of interference and control of the Governors 
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to be real and to be used at will. Otherwise why 

should they be made mandatory? If it had been 

intended otherwise, their use would have been 

optional rather than mandatory, and the word “may” The 
would have been used instead of the word “ shall,” a 
which has been generally used in the Act. As a er 
result of the controversy and by the application of 

the Gentleman’s Agreement, as Mahatma Gandhi once 

put it, itis understood that ordinarily these powers 

will not be used against the advice of the Ministers. 

By one stroke of constructive statesmanship expressed 

through a move, which looked childish and even 

frivolous to some, Mahatma Gandhi changed the 

whole meaning of Provincial Autonomy. 


But one more aspect of the controversy should 
not be lost sight of. The Gentleman's Agreement ut 
implies obligations on both sides. If the Governors sha ora 
are expected not to use their Special Powers and allow ™ oo 
the Ministers free scope in respect of their 
constituuional activities, Mahatma (Gandhi. on behalf 
of the Congress, has also given this assurance that 
itis no part of the policy of the Congress Ministers 
to seek deadlocks on minor matters. In actual 
practice, it means that the policy of ending the Act Mabatmaji’s 
by means of constitutional deadiocks, as was assurance 
originally advocated by the pro-ottice-acceptance 
songressmen, is given up to all intents and purposes; 
and that the Congress is engaged in working the 
Constitution and to get the best out of it for the good 
of the depressed Indian masses. Thus a great change 
has been brought about in the policy of the Congress, 
which has, at least for the time being, given up the 
barren path of civil disobedience and non-co-operation —_ 
and is engaged in useful constructive work for giving Congress 
relief to the puor masses. It has, however, been made engaged in 
clear that the Congress does not fight shy of es 
constitutional deadlocks on issues of fundamental “” 
importance, but its official policy. as is stated in 
the resolution of the Working Committee quoted 
above, is fo combat the Act and not to wreck it. In 
actual practice, however, the Constitution 1s being 
worked with the idea of improving the condition of 
the masses. 


The Great Change.—The acceptance of ministerial 
offices by Congressmen brought about a great change , 
in the political life of the country. The Indian. 
National Congress which was till recently opposed to 
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the Government and was engaged in civil-obedience 
and non-co-operation with the idea of clogging the 


' edmiaistrative machinery now formed the Government 


in six out of eleven Provinces in India and became 
responsible for ranning the administrative machinery. 
The organization that. had so far been busy in the 
destructive work of non-co-operation, as some put it, 
was now called upon to take up the constructive 
work of reform. It had gone to the country with an 
attractive and useful electoral programme which, had 
now to be given a practical shape. The reforms, which 
the Congress had demanded as an opposition party, 
had to be carried through if public sympathy was to 
be retained, 


The Parliamentary Sub-Committee.— This required a 
different mentality and. a different attitude of mind 
on the part of the Congressmen. Greatest care was 
necessary in order to keep the Congress legislators 
and administrators on the right path. Moreover, the 
Congress being an all-India body with a uniform 
all-India programme, there is need for co-ordination 
of the work of the Congress Ministries in the different 
Provinces. Further, the Congress has not yet given 
up its programme of carrying ona fight against the 
British imperialism for the attainment of substance 
of independence for India, and for that purpose it 
doesnot propose to slacken’ its discipline and feels 
the necessity of keeping a strict control over its 
Ministers so that they may not lose their revolutionary 
mentality by coming in contact with the 
administrators and by sitting on comfortable cushions 
in gilded chambers of the (sovernment Secretariat. 
For this purpose. the Congress Working Committee 
constituted a small Parliamentary Sub-Cowmittee, 
consisting of Sardar Valinbhai Patel, Msulana Abul- 
Kalam Azad. and Dr. Rajendra Prashad. to co-ordinate, 
supervise, direct, and control the work of the Congress 
Ministries and parties in the different Provinces. 


The Congress Ministries in Action.—The Congress 
Ministries set down to work in the light of the 
programme outlined in the Congress election manifesto. 
Thia followed three main lines, (a) reducing the coat 
of the administration and reducing the power of the 
bureaucracy, (b) the redistribution of wealth and 
economic privileges so as to hetter the economic 
position of the backward and the “ have-not” classes, 
and (c) the restoration of political power to the people 
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both psychologically asid: practically so - that 
imperialism and bureaucracy may go forever. For 
the attainment of these objectives, a number of 
problems such as unemployment, poverty, education, 
peasant rights, industrial progress, and the uplift of 
the Scheduled Castes had to be tackled. 


This wasa Herculean task that had been set 
by the Congress before itself. But this had to be 
performed, if the poor masses were to be saved and the 
office-acceptance was to be justified. 


Small Salary for the Ministers—The Congress 
was committed from the very beginning to cutting 
down the cost of the top-heavy administration in order 
to get more money for nation-building work. The 
Karachi Congress had fixed Rs. 500/- per mensem 
as the maximum salary for public servants in India. 
Some peuple considered this as too drastic a cut in the 
land of proverbial high salaries, and were sceptical 
that when it would come to actual acceptance of such 
a small salary, the Congressmen will not rise equal to 
the occasion. Tne Congress Ministers. now, gave 
a lie to the prophecies of these oracles by announcing 
that they wonld accept Rs. 500/- as monthly salary 
in addition to small allowances. This made some 
saving. which might not have been much but which 
certainly caught the imagination of the masses, 
produced a good impression on the electors, and set 
a good precedent for others. 


The Problems before the Ministries. —The problems 
which faced the Congress and non-Congress Ministers 
in the Provinces were generally speaking the 
saine. The miserable plight of the peasants called 
for immediate action. Inereasing unemployment 
among the middle classes, reform of the educational 
system, banishment of illiteracy, encouragement of 
industry, jail reform, local self-government reform, 
administrative reform, rural reconstruction work, 
introduction of Prohibition, special uplift work 
for Scheduled Castes and working classes, ete. 
demanded immediate solution. The restoration of 
civil liberties was another problem which the 
Congress Ministers in particular were expected to 
take up immediately. 


The Work of the Congress Ministries —The work 
of the Congress Ministries in the different, Provinces 
has generally followed identical lines with certain 
minor exceptions. Civil liberties have been restored 
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by the release of political prisoners and return of 
‘securities to the newspapers, though any trend of 
violence in speeches and writings is deprecated. 
‘Peasant problem has been attacked by debt legislation 
and tenancy legislation. Educational reform has 
been attempted by working on the lines of the 
Wardha Scheme of education. Literacy campaigns 
have been organized. Jail reform has been under- 
taken. Rural reconstruction work has been taken up. 
Prohibition has been introduced in certain selected 
areas. It is not possible here to describe in detail the 
work of the various Provineial Ministries, yet an 
attempt will be made in the following pages to give 
a brief summary of their work so as to judge the 
achievement of Provincial Autonomy. 


In the United Provinces.—The Congress 
Fovernment in the [United Provinces started by 
lifting the ban on a number of associations in the 
Province, like the Youth League, Workers’ and 
Peasants’ Party, Kisan Sangh, Hindustani Sewa Dal. 
etc, It released a number of political prisoners, and 
police surveillance over political workers and 
specially reporting of political speeches, etc... was 
discontinued. Freedom of the press was established. 
A special otticer was appointed for the purpose of 
eradicating bribery and corruption in the Public 
Services. A committee under the chairmanship of 
Kunwar Sir Mahara) Singh was appointed to enquire 
into the general question of corruption. Administrative 
reforms in respect of the working of honorary 
assistant collectors, separation of the judiciary from 
the executive, local self-government, and jail 
administration have been introduced. Expenditure 
and scope of the beneficent departments have been 
considerably widened. Educational reform on the 
lines of the Wardha Scheme has been undertaken. 
Prohibition has been introduced in Etah and Mainpore 
districts of the Province. Attention is also being 
paid to the industrial uplift of the Province. 

The Government has paid special attention to 
the problem of the peasant. The Hon'ble Premier, 
Pandit G. B. Pant, made an announcement in the 
Legislative Assembly on 2nd August, 1937, 
indicating the Government’s intention to form 
two Committees: one to consider reform of the 
Tenancy and Land Revenue Law, and the other 
to examine proposals for relieving rural indebtedness. 
The Government issued instructions for stay of 
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proceedings for recovery of arrears of rents previous 
to Rabi 1344 Fasli, for prohibiting ejectment or 
enhancement, and the recovery of debts due from 
farmers and small tenants. This was given 
statutory effect by passing two Acts. The farmers are 
given facilities for the depositing of their rents in the 
tahsils free of charge. Relief has been given in the 
land revenue and takavi has been liberally distributed. 
Attention has been paid to fodder and grazing in 
rural areas. The Fodder and Grazing Committee 
prepared a five-years’ programme of research on the 
improvement of fodder-production in waste-lands 
and ravines and also on the relative nutritive value 
of the principal grasses. Special attention is being 
paid to improve the technique of agriculture. A 
special scheme for rural development was taken in 
hand, ‘Tenancy legislation, purposing to introduce 
great changes, has been introduced in the Legislature. 


This has been passed by the Assembly and the 
Council. 


The (sovernment has paid attention to industries 
and labour. It passed the United Provinces Sugar 
Factories Control Bill to regulate the working of the 
sugar factories in the Province. [t approved of a 
scheine forthe development of the Raw Hide Industry. 
The attention of the Government was drawn towards 
the problem of labour by some labour troubles at 
Cawnpore. It has passed a Bill for the settlenent of 
labour disputes by conciliation by setting up a regular 
machinery for looking after the interests of labour and 
promoting close contact between the employers and 
the emplovees. Rentrenchment has also been brought 
about in the cost of the administration, and with 
this end in view the moving of the Government to the 
hills in summer has been considerably stopped. 


In Central Provinces and  Berar.—In other 
Provinces the work has proceeded on similar lines. 
The Government of Central Provinces and Berar 
passed orders assuring liberty of person, speech, and 
the press. The official move to the hills was 
discontinued. Relief was granted to the agriculturists. 
Facilities for the payment of  land-revenue 
were granted. The liberal system of remissions and 
suspensions of land revenue was continued. The 
Protection of Debtors Act was passed. With the 
idea of spreading education among the masses in 
the countryside, the Vidya Mandir Scheme has been 
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introduced, Local self-government and jail reforms 
have been undertaken. A _ beginning towards 
Prohibition has been made by declaring Narsinghpur 
sub-division, Sauger district, Akot taluq and the 
Badnera, Hinganghat and  Katni industrial 
areas dry. 

In Bombay. — The Congress Ministry in Bombay also. 
tried to secure economy and retrenchment. It secured 
the restoration of lands and immovable properties. 
forfeited and sold in consequence of the Civil 
Disobedience. Movement, to their original holders. 
after the payment of compensation to those who 
bought those properties. I[t restored civil liberty 
by rescinding numerous orders issued by the previous 
Governments under the emergency and other laws, 
and by lifting bans on associations and persons, It 
released certain political prisoners. It re-organized 
the prison system with the idea of promoting jail 
industries. It appointed a Committee to report 
on the policy in respect of the Criminal Tribes. It 
abolished Benches of Honorary Magistretes in the 
Povince except in the City of Bombay. To check 
communal disturbances in Bombay, it passed the 
Goonda Act. To check labour troubles, it passed the 
Trades Disputes Act. Special attention has been 
paid to the problems of rural areas. Besides granting 
the usual relief to the peasants. the Bombay Small 
Holders Relief Act, 1938, and the Bombay Money- 
Lenders Act have been passed. The Government 
is committed to the policy of complete prohibition 
of the sale and consumption of aleoholic drinks, 
opium and hemp drugs. In_ the first instance a 
considerable reduction of toddy booths was carried 
out in Bombay City. Then Ahmadahad and suburbs 
were declared dry. Experiments in rrohibition of 
the sale of intoxicants were tried in Bombay 
on certain days. Bombay has now been declared 
completeiy dry from ist August, 1959. The 
Government takes special interest in measures for the 
advancement of education among the Scheduled 
Castes vis.; Harijans. Their rights in respect of 
worship and entry to public places have also been 


recognized. 


In Bihar.—In Bibar, the Government has paid 
special attention to the problem of the peasantry and 
the land. The Ministry tried to carry out its tenancy 
legislation with the agreement and approval of the- 
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landlords. Immediate relief was given to the tenants 

h in Bihar proper and Chhota Nagpur. A Bill was 
also introduced to provide for the restoration of 
bakasht lands to the tenants and reducing the 
arrears of rent in certain cases. This was followed 
by a Supplementary Bill dealing with such matters 
as realigation of rent by certificate procedure, 
abolition of salami, the definition of the rights of 
the tenants in trees, and suits and proceedings 
for recovery of rent. A separate Tenancy Bill was 
introduced for Chota Nagpur. The Bihar Money 
Lenders’ Bill and the Bihar Agricultural Income 
Bill have been passed. The latter Bill was 
designed to get more money to finance the rural 
development scheme. The Bihar Markets and 
Dealers’ Bill designed to provide for better control 
and regulation of markets and for licensing shops 
was also introduced. An Act was passed to regulate 
the sugar industry. Jail administration has been 
improved. Committees were appointed to suggest 
ways and means for bringing about retrenchment 
and also to examine the question of separation of 
executive and judicial functions. Educational reforms 
have been undertaken. Prohibition has been 
introduced in the District of Saran. 


Ia Orissa-—The new Province of Orissa was 
formed by joining together the tall ends of three 
different Provinces of Madras, Central Provinces 
and Berar, and Bihar. It is a small, poor, and 
backward Province. Sixty percent of its entire 
area. is covered by the Partially Excluded 
Areas. The (tovernment, under Hon’ble Mr. 
Biswanath Dass, has done its best to carry out the 
usual Congress programme of reforms. It sponsored 
two important Bills, the Orissa Tenancy Act Amending 
Bill and the Madras Land Estate Act Amending 
Bill. It undertook to reorganize the Co-operative 
Department. Educational reform has also been 
a Navak ce. special attention having been paid to 
the spread of education among the Harijans, hill- 
tribes and other backward communities. The learning 
of Hindustani in schools has been encouraged. Khadi 
and cottage industries have been patronized. Land 
mortgage banks have been establisbed. It is proposed 
to introduce Prohibtion in the Province. 

ras.—The Madras Government has also 
worked on similar lines. It was the first to 
introduce Prohibition in the country by banning the 
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use of intoxicants in the Salem District. The scope 
of Prohibition has recently been widened to inolude 
Cuddapah and Chittoor Districts. It also tackled 
the land-revenue system and passed the Agrioulturist 
Relief Bill. The Prakasam Committee was appointed 
to overhaul the zamindari system. It has been 
declared that the untouchability will not be recognized 
as a legal disability in spite of custom or legal 
decisions to the contrary. To secure :the opening 
of the temples to the members of the Scheduled 
Castes, it is proposed to pass the “Malabar Temple 
Entry Bill.” Recently an ordinance has been enacted 
to indemnify from legal action those who may open 
the temples to the members of the Depressed Classes 
before the passing of the Bill. Jail reforms, local self- 
government reforms, and some other administrative 
reforms have been introduced. The Government 
has decided to introduce the compulsory teaching 
of Hindi in schools. 


In Assam.—The Provinces of Assam and North- 
West Frontier Province have also come under the 
rule of the Congress Ministries, which are carrying on 
work according to the principles of the Congress. In 
Assam, the Ministry has either passed or proposes to 
pass the Assam Provincial Legislature (Removal of 
Disqualifications) Act, 1938, a Bill to increase the 
tax on motor vehicles, the Assam Criminal Law 
Amendment Bill, the Assam Court Fees 
(Amendment) Bill, the Agricultural Income-tax Bill, 
the Sales Tax Bill on Petrol and Lubricants, 
Entertainments Duty Bill, Betting Tax Bill, the 
Assam Municipal (Amendment) Bill, the Goalpara 
Tenancy (Amendment) Bill, the Sylhet Tenancy 
(Amendment) Bill, and the Revenue Tribunal Bill. 
It has also undertaken the prohibition of opium. 


In the North-West Frontier Proviace.—In the North- 
West Frontier Province, the Congress Government 
started by repealing the Frontier Crime »Regulation. 
The Tehri Bills, which it passed, were returned by the 
Governor with certain suggested amendments, to 
which the Legislature agreed. The repeal of Section 
124-A was also prevented by the Governor. A Bill for 
the relief of agriculturists has been passed, while it is 
proposed to pass a Marketing Bill. 

Nea-Congress Ministries: In Sind.—The Provinces 
of Sind, Bengal, and the Punjab are under non- 
Congress Ministries. In Sind, the Allahbaksh Ministry, 
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which is an independent Ministry receiving the 
-upport of both Hindu members and Muslim members, 
‘8 carrying on work on lines akin to the Congress 
orogramme. Like the Congress Ministers, the Sind 
Ministers are also drawing small salaries of Rs. 500 
:month. They are adopting similar ameliorative 
measures. The Ministry abolished nominations in 
.ocal bodies. The appointment of honorary magistrates 
vas stopped, while the number of  stipendiary 
nagistrates was increased. Swadeshi was encouraged. 
3ome confiscated property of the Congress Committees 
was returned, and Mr. Hans Raj “ Wireless” was 
‘eleased. A number of Committees, the Retrenchment 
Yommittee, the Education Committee, the Rasai 
Yommittee, the Excise Committee, and the Joint 
slectorate Committee were appointed. No action 
1as so far been taken on their reports due to uncertain 
,0litical conditions in the Province. An Anti-Dowry 
Act was passed. 


In Bengal.—The Bengal Government is a 
Yoalition Government, consisting of the Krisak Proja 
arty group led by Hon’ble Mr. Fazl-ul-Haq, the 
fduslim League Party led by Sir Nazim-ud-Din, 
some Hindu members under Sir Nalini Ranjan Sarkar, 
some Scheduled Caste members, and the Europeans. 
At the very outset it was faced with the problem of the 
alease of the political prisoners and the detenues. Under 
pressure Of public opinion, it adopted the policy of 
_gradual release of prisoners. Some of them have 
yeen released thongh some are still behind the prison 
yars. The Government was also called upon to deal 
with labour troubles in jute mills. It appointed an 
Snquiry Committee to enquire into the antiquated 
and laws of Bengal. It tried to tackle the problem 
of rural Bengal with the help of Bengal Tenancy Act, 
3engal Money Lenders’ Bill, the Bengal Agricultural 
ebtors (Amendment) Bill, etc. It now proposes to 
‘eform the municipal administration of Calcutta by 
yassing the Calcutta Corporation Amendment Bill. 
‘he Ministry is at present engaged in settling the 
suestion of communal proportions in the civil services 
n.the Province. - 

. Ja the Punjab.—It is very difficult to supply a poli- 
ji¢al label to the ministerial party in the Punjab. When 
he General Elections were over, the Unionist Party 
under the leadership of Hon’ble Major Sardar Sir 
Jikandar Hayat Khan commanded a decisive majority. 
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It had, therefore, the right to form the Ministry. It 
was decided to have a Cabinet of six Ministers. 
Hon'ble Sir Sikandar Hayat Khan selected four 
Ministers from his own party and two from outside 
its ranks—one from the Khalsa National Party and 
one from the National Progressive Party. It is said 
that the two non-Unionists were included in the 
Ministry. 

‘* not as the nominees of any parties but because the Unionist 
Leader found in them suitable colleagues to have with him in the 
interests of his programme, Their choice as Ministers involved no 
pact or bargain with the parties from which they were drawn."'* 

But it cannot be gainsaid that the selection of 
these two Ministers assured the support of their 
respective parties to the Ministry, thus further 
augmenting the strength of the ministerial party in 
the House. Asa result of this, the position appeared 
to be that the Government contained the 
representatives of the Unionist, the Khalsa National, 
and the National Progressive parties. It was 
supported by the Unionist cum the Khalsa National 
cum the National Progressive majority in the House. 
The ministerial party was dominated by the Dnionist 
party and agreed to carry out its programme. 
Although so much is clear, yetit is not easy to say 
whether the Ministry was a Coalition or a Unionist 
Ministry. It was not a Coalition Cabinet because 
there was no pact or bargain with the other parties, 
and because the Ministers belonging to them were 
not exactly their nominees, and yet it was not merely 
a one-party Government. The constitution of such a 
Cabinet was a novel and “interesting political and 
constitutional experiment.” It had some advantages 
of its own. It helped the ministerial party to add to 
its strength still further so as to make it over- 
whelming, thus reducing the strength of the 
opposition groups to insignificance. This was bound 
to help the Unionist party to carry out its programme 
much more easily than it would have been possible to 
do otherwise, and with the help of those who were 
otherwise likely to oppose it in the House. (It may, 
however, be admitted that even without the help of 
these parties, the Unionist party could have carried 
out its programme with the help of the absolute 
majority’ which it commanded in the House.) 
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Moreover this alliance gave the Unionist Ministry an 
appearance of non-sectional and non-communal 
combination, consisting of agriculturists and non- 
agriculturists, zamindars, and bansas, landlords and 
peasants, urban people and rural people, and Muslims, 
Sikhs, Hindus, Christians and Europeans. Perhaps 
It was a genuine attempt on the part of Sir Sikandar 
to give a national appearance to his Ministry and to 
unite under his banner all those elements which 
could be united. 


On the other hand, this kind of composite 
Cabinet blurred the distinctions between the political 
parties and their programmes, As the smaller groups 
gave their general support to the programme of the 
dominant party without any promise on the part of 
the latter to support the programme of the former, 
the whole thing assumed the appearance of an 
unprincipled alliance. Rightly or wrongly the 
smaller groups, therefore, were likely to be dubbed 
as political opportunists. Moreover, this kind of 
alliance was bound to stand in the way of “the 
development of the party system without which 
democracy cannot work. Lastly, in the absence of 
any clear understanding in respect of principles and 
programme between the component parties, there 
could not be a good merger and the combination 
was bound to be ill-assorted and therefore weak. It 
was likely to give way ata critical time. The position 
was further complicated when the Muslim members 
of the Unionist party decided to owe allegiance to 
the Muslim League. People were certainly sceptical 
about the success of this experiment. Dr. 
Sachidananda of Patna is reported to hage stated 
on 2ist August, 1938, as under :— 

‘* Another non-Congress Ministry, that of the Punjab, is still 
well established, but the combination of its component elements 
is a highly artificial one and one need not be surprised if, in due 
course, it crashed......His (Sir Sikandar’s) chief difficulty, however, 
is not so much from the Opposition as from its own party—which 
is a motley crew, of each shade and hue, judged from the political 
stand-point. Most of. the Muslim members, who constitute a clear 
majority, claim equally to be Unionist and Muslim Leaguers at one 
and the same time; while the Hindu supporters are similarly 
Unionists and also members of one or other Hindu organization. 
It would not be right to express any opinion at this stage of this 
new kind of experiment in democratic Government, in which almost 
each member of the governing party owes allegiance to two divergent 


and possibly conflicting political organizations, At any rate, it seems 
tome anattempt to introduce into democratic administration the 
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spirit of Jekyll-and-Hyde activities which, I thought, was not likely 
to be appreciated outside the regions of romance......'"* 

The experiment has not been a complete success. 
as the National Progressive party, representing urban 
Hindu interests, found itselfin an awkward position 
when the Ministry sought to carry out its rural 
programme by passing certain contentious measures 
without caring for its opinions. Under pressure of 
public opinion in their constituencies, most of the 
members of the party had to sever their connection. 
with the ministerial party. The Khalsa National 
party, mostly representing rural interests, however,. 
still continues to support the ministerial party. | 


Coming to the work of the Punjab Ministry, it 
may be said that the Ministry has been fairly active 
during the course of the Jast two years. Briefly 
stated, the programme of the Ministry is. 
‘lightening the burden of the peasantry, tackling 
the problem of unemployment, development and 
expansion of nation building activities, uplifting 
backward classes, including our brethren of the 
scheduled castes, and the promotion of. 
communal amity and goodwill.” Unlike the Congress. 
Governments, the Punjab Cabinet believes in the 
necessity of “restricting the liberty of individuals. 
without putting them on legal trial.” It was,. 
therefore, not prepared to give up special powers for 
the purpose, but it used them “most sparingly.” 
Restrictions on certain persons were removed. Some 
martial law prisoners and Babar Akali prisoners. 
were released before the expiry of their terms of 
imprisonment. Some non-political old, infirm, or 
ailing prisoners were also released. 


The Government carried on a campaign for the 
removal of corruption in public services. To prevent. 
the tyrannies of. subordinate officials, orders were 
issued warning the officials concerned against. 
exacting begar from the poor villagers. The Ministry 
tried ‘to promote communal harmony and goodwill 
in the Province by taking action against communal 
agitators, by not standing in the way of Hindu 
agitation for the giving up of a scheme for the: 
building up of a big abattoir at Lahore Cantonment,. 
by opposing a legislative proposal for the, restoration 
of Shahidgan} to Muslims, and by convening a Unity 
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Conference. The Punjab Government takes a special 
interest in the rural uplift work. It has passed a 
number of measures for the uplift of the agriculturists, 
and specially the statutory agriculturists. Among 
these measures may be mentionted the constitution of 
Debt Conciliation Boards, issuing of orders for 
exempting the whole of the fodder crop of an 
agriculturist debtor from attachment in execution of 
civil decrees, and the passing of the Punjab Alienation 
of Land Amendment Act, the Punjab Debtors’ 
Protection Amendment Bill, the Punjab Alienation of 
Land Second Amendment Bill, the Punjab Restitution 
of Mortgaged Lands Act, the Punjab Registration of 
Money-lenders Act, the Punjab Alienation of Land 
Third Amendment Act, and the Punjab Agricultural 
Produce Marketing Bill. The Panchayat Bill and the 
Compulsory Primary Education Bill were also 
introduced. It is also proposed to introduce the 
Lahore Corporation Bill. The Punjab Government 
also felt necessary to sponsor the Punjab Assembly 
Sergeant-at-Arms Act, which was passed by ‘the 
Assembly. 

To deal with different pressing problems, the 
Government appointed a number of Committees 
such as the Unemployment Committee, the Land 
Revenue Committee, the Resources and Retrenchment 
Committee, and the Education Committee. These 
Committees have been engaged in their work fcra 
fairly long time, but only the reports of the Unemploy- 
ment Committee and the Land Revenue Committee 
have so far been made available. 

A good deal of useful departmental work has also 
been done. Jail administration has been reformed 
by giving more facilities to the prisoners and by 
introducing industrial training in jails. Irrigation 
facilities have been extended. The Haveli Canal 
Project has been completed, while some other projects 
are under consideration. More money is being spent on 
nation-building activities. Educational facilities in 
rural areas are being extended. The Hon'ble Mian | 
Abdul Hai, the Minister of Education, is taking a 
special interest in the campaign for mass literacy and 
adult education. The Government declared itself 
in favour of initiating a policy of Prohibition on a 
limited scale, but has not been able to embark on it 
on account of financial reasons. It has done a very 
commendable work in the famine-stricken area of the 
Hissar District by snendine about ‘two crores of 
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rupees. In order to help the members of the 
Scheduled Castes, the Ministry issued circulars 
forbidding begar, and declaring all publicly owned 
wells open:to them. The Punjab Government specially 
claims to represent the martial classes of the Punjab 
and wants to protect their position in the Indian 
army. The Punjab Premier is specially keen on 


Thus the Punjab Ministry has tried to work along 
five main lines, #.¢., the promotion of inter-commun 
co-operation and goodwill, offering relief to 
agriculturist debtors, removal of corruption in public 
services, improving the condition of the members of 
the Scheduled Castes, and safeguarding the position 
of the Punjab in the Indian army. In spite of a 
well-meaning atterhpt on the part of the Hon'ble 
Premier, the Ministry has not been very successful 
in the promotion of communal unity, and the 
communal distrust still persists; but it must not be 
forgotten that the state of affairs in this respect is 
at least equally bad in other Provinces of India. 
The Punjab Government has mainly devoted its 
attention to legislation affording relief to the 
agriculturist debtors. It is too early to state what 
will be the effect of the laws, which have been passed, 
on the prosperity of the Province, but it must be 
admitted thatthere is need for such a legislation in the 
Province. Mostof the well-wishers of the Province 
agree with this legislation on principle but differ as 
far as the actual provisions of the various Bills are 
concerned. While on the one hand these provisions 
are claimed to be conferring great benefit and 
fulfilling real need, on the other it is feared that they 
do more harm to the non-agriculturist classes than 
they do good to the agricniturist classes. While 
allowance must be made for the natural resentment 
of the vested interests which are touched by the laws, 
it may be asserted that these Bills are, to say the least, 
highly contentious and some of them are at. least 
apparently discriminatory. They have widened the 
gulf between the agriculturist and the non-agriculturist 
population in the Province. The matters have been 
made worse by the speeches of some of the top lights 
in the political life of the Province. This is not good 
from the national point of view, and something 
should be done to close this cleavage in the ranks 
of the Punjabees, while giving the maximum relief 


to the poor agriculturists who form the majority of the 
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population.in this Province. ‘ It-has.also been said 
that these Bills are more for the good’ of the bigger 
landlords than of the’ smaller samindars. © So 
‘something should be done ‘to. protect the interests of 
‘the latter as against the former. It may be stated 
here that some other Provincial Governments ‘have 
‘tried to solve the peasant problem by working on 
both the above-mentioned lines. Something has been 
‘done to remove corruption among the public servants, 
‘but this is an age-long evil and must take time to go. 
More should be done for the social, economic and 
political uplift of the members of the Scheduled 
‘Castes. The recruitment in the army concerns the 
Punjab not merely from the communal and _ political 
points of view, but also from the economic point of 
‘view. A considerable number of the Punjabees make 
their living as soldiers in the army and draw a 
‘substantial amount of money as salary and pension. 
If this recruitment is stopped or curtailed, the rural 
Punjab is bound to suffer economically as 
unemployment in the rural population will 
increase. The Punjab Government, and specially the 
Hon'ble Premier is, therefore, very keen on 
safeguarding the present position of the Punjab in 
‘the army. 


The Achievement of Provincial Autonomy. — 
After examining the work of all the Provincial 
Ministries, it may be concluded that the Provincial 
Autonomy during the last two years, or so, has meant 
a good deal of beneficent activity in the Provinces. 
‘The new responsible governments have tried to do 
good to the people according to their circumstances 
and resources. The have-not classes have been 
particularly attended to, and some improvement is 
being brought about in their position. The backward 
‘classes are coming forward and there is a general 
improvement and progress, Various misgivings about 
Provincial Autonomy have proved to be false, and 
it may be said that on the wholeit has worked 
well. This has been admitted by the Indian National 
‘Congress and His Excellency the Viceroy, who 
‘1s reported to have said in a speech at Peshawar 
on April 19, 1938 as under :— . 

20 ces The first stage of that Constitution has come into being 
sand while there may be ups and downs and while difficulty and 


aaaxiety may from. time to time arise on a broad view we can 
claim that the first year of Provincial Autonomy has worked well 
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and that the provincial legislatures have shown imagination _— 
responsibility in a high degree... . 

Problems of Provincial Autonomy : Provincial 
Finance. —The working of Provincial Autonomy has. 
brought certain problems to the fore-front which. 
must be briefly referred to here. The first and the. 
foremost is the problem of Provincial Finance. The- 
problem resolves itselfin a simple and yet difficult 
question, how to find out money for the ever- 
increasing nation-building activities of the Provincial 
Ministries when the people do not want to, or perhaps 
cannot, pay more taxes. The problem baffles the- 
Provincial Finance Ministers because the sources of 
revenue allotted to the Provinces are inadequate and 
inelastic. Moreover new taxes are not popular. 
Further some Provincial Governments are committed 
to the policy of Prohibition and they have launched 
the experiment, which is, in certain cases, on @ 
fairly extensive scale. This means a huge loss of 
revenue and introduction of various financial 
complications and difficulties. In Bombay, it will 
ultimately mean the loss of revenue amounting to 
Rs. 3crores annually in a total annual income of 
Rs. 12 crores. The Madras Government has already 
suffered.the loss of about two-thirds of a crore of rupees. 
The U. P. Government’s excise revenue has come 
down to Rs. 115 Jakhs from Rs. 152 lakhs. Thus the: 
Prohibition programme of the Congress Ministries 
means a big hole in the Provincial Budgets, which 
is further widened by expenditure on rural uplift. 
The Congress, however, has deliberately undertaken to- 
follow the policy of Prohibition. It is committed to: 
this policy since 1921 and there is no going back on. 
it when there is opportunity for putting it through.. 
From the economic point of view, it believes that 
this is— 

‘the greatest single measure for the economic improvement. 
of the masses. For every pie which the Government are likely: 
to lose by the introduction a Prohibition, they put ten piesin the- 
pockets of the poor. With a stroke of the pen, it increases the- 
income of the poorest classes and enables them to have necessities,. 
without which they had to go previously, because the largest 
portion of the workers’ wages found their way into the: 
grog shop.’’ 

Moreover the Congress does not regard this: 
question merely from the economic point of view ; for 
it,.it is more a moral issue than an economic one, Thus. 
the Congress is determined to see this reform through... 
In spite of gloomy forebodings and determined 
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opposition from certain sections, the experiment is 
being tried on an extensive scale in most of the 
Provinces under the Con gress rule. The Bombay 
Government, however, leads in this respect. From 
August lst, 1939, it has declared “dry "the whole 
Bombay City and suburbs, covering an area of over 
two hundred square miles with a population of over 
one and a half million, consisting of twenty-five 
different nationalities. This is a great and daring 
experiment, and its success will be watched with 
anxious interest all over India, and perhaps all over 
the world. 


This admittedly complicates the financial position 
in the Provinces, The budgets must be balanced. 
This can only be done by devising new taxes. The 
Madras Government has levied a turn-over tax. The 
Bombay Government has widened the scope of the 
Sales Tax and has in addition levied a Property Tax. 
The U. P: Government has hit upon a new tax, the 
Employment Tax, which will be paid by people with 
salaried incomes. These taxes are frankly unpopular 
and have made the Congress Governments unpopular 
with certain sections of the people. 


Even apart from the effects of the policy of 
Prohibition, the problem of Provincial Finance is 
pressing. Some welcome relief has been given to 
the Provinces by the distribution of their share of 
the Income-tax under the provisions of the Act. 
It was not expected that money would be 
immediately available for distribution among the 
Provinces, but the unexpected happened. Although 
large calls were made on the Central Exchequer, such 
as a net loss of Rs, 24 crores of rupees on account. 
of the separation of Burma, about a crore of 
rupees on account of the cancellation of certain 
Provincial debts and consolidation of the remainder 
at a lower rate of interest, Rs. 56 lakhs on account 
of additional grants-in-aid to the deficit Provinces, 


and Rs. 54 lakhs on account of the enhanced’ 


payments from the proceeds of the Jute Duty, yet 
on account of a welcome improvement in Railway 
revenues, it became possible to distribute a part of 
the receipts from Income-tax to the Provinces. In 
the revised estimates for 1987-38, it was assumed 
that the sum available for distribution among the 
Provinces would be Rs... 138 lakhs, but later on it 
was feared that railway receipts would come down 
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and.so Rs, 125 lakhs were actually distributed. At 
the end of the year, however, the actual balance 
available for distribution turned out to be Rs. 163 
lakhs. The additional Rs. 38 lakhs were carried 
forward in the same account. In the Budget estimates 
for 1938-39, the sum expected to be distributed among 
the Provinces was Rs, 128 lakhs; but on account of 
a fallin the contribution from the Railway revenune 
to Central revenue, the actual amount payable to the 
Provinces came out to be Rs. 1,12 lakhs. This with 
Rs. 38 lakhs of the last year made the total amount 
available for distribution to be Rs. 160 lakhs. For 
the year 1939-40, the sum available for distribution 
18 estimated to be Rs. 178 lakhs, 


Thus a share from the Income-tax proceeds is & 
very welcome help to the Provinces, but this cannot 
satisfy them as it is not adequate to meet their 
pressing needs, The problem, therefore, remains, and 
something must be done in this direction in order to 
take out the Provincial Governments from a tight 
corner. This can be done by rationalizing expenditure 
of the Central Government, reducing the huge 
expenditure on defence, if, of course, there is no 
danger to India from war, thereby releasing more 
sources of revenue to the Provinces. 

The Governors and the Ministers—After finance 
may be taken up the relations between the Provincial 
Governors and the Provincial Ministries and the 
Legislatures. As has been stated before, a strong 
objection was taken to the Special Powers vested in 
the Governors under the Act, and a sort of assurance 
was demanded that those powers would not be 


‘exercised by the Governors in connection with the 
constitutional activities of the Ministers. This resulted 


in asort of Gentleman’s Agreement to which reference 
shas already been made. It may be said that on the 
whole the Agreement has worked. well and the parties 
to the Agreement have played their part honourably. 

Generally speaking, the Governors allowed their 
Ministers to carry on their programmes without any 
interference on their part. They did not use their 
discretion and individual judgment against the advice 
of the Ministers. As far as it is known, no Ordinance 
was issued agaiust the advice of the Ministers, though 
some Ordinances—two in Bengal.and one in Madras— 

were issued on the advice of the Ministries concerned. 
In Assam, before the advent of the Congress 
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Government, the Governor used his Special Powers 
for certifying as essential expenditure salaries of the 
establishments of the Commissioners against the 
expressed wishes of the Legislative Assembly. In 
the North-West Frontier Province, the Tehri Bills, 
which were passed by the Assembly, were sent back. 
by the Governor with certain amendments. For 
a time, there was a danger of this resulting in a 
ministerial crisis. The Congress High Command, 
however, decided otherwise, and the Assembly 
amended the measure as desired by the Governor. 
The latter also refused his sanction to the repeal of 
Section 124-A of the Indian Penal Code, but this also 
did not result in a crisis. On the whole the relations 
between the Legislatures and the Governors have 
also been good. At least no political crisis, resulting 
in re-election of any of the Assemblies, has occurred.: 


Yet the course of Provincial Autonomy has not 
been entirely free from political crises. There was a 
crisis in the United Provinces and Bihar* on the 
issue of release of politica] prisoners, which resulted 
in the resignation of the Congress Ministries, In 
Orissat, a ministrial crisis arose on the appointment 
of an I.C.8. officer subordinate to the Ministers as the 
Governor of the Province in a leave vacancy. In both 
the cases the parties did not take up an impossible 
attitude and therefore the crises were ended without 
producing serious constitutional deadlocks. In the 
first instance, there was a compromise solution, and 
in the second case the permanent incumbent to the 
office of the Governor got his leave cancelled and 
thus ended the crisis. It may, therefore, be concluded 
that the parties are not deliberately trying to create 
crises. There is no attempt on the part of the 
Congress Ministries to wreck the Constitution, while 
there is no desire on the part of the Governors to 
stand in the way of the day to day functioning of the 
administrations on the lines desired by the Ministries. 


The Legislatures.— The Legislatures, on the whole, 
have also functioned well. They have shown’ a, 
surprising sense of responsibility and aptitude to 
carry through programmes of reforms. With certain 
exceptions, the Members have behaved well and have 

tried to understand the working of the parliamentary 


© See p. 142, + See p. 134. 
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system of government. This, however, does not 
mean that there were no scenes in the Legislatures. 
The Assembly of the Punjab specially 
distinguished itself in this respect. so. that it was 
considered necessary to pass a Sergeant-at-Arms Bill, 
providing for the appointment of a Sergeant-at-Arms 
to remove members from the House at the discretion 
of the Speaker. 


Party Changes.—There occurred a number of 
changes in the composition of the parties resulting in 
certain cases in ministerial changes. In the Punjab 
Assembly, some members have changed seats from 
the Treasury Benches to the Opposition Benches 
though this has not resulted in a ministerial crisis. 
In Bengal, a number of members changed sides so 
that the Huq Government was left in a precarious 
condition, In Assam, the same thing happened, 
which resulted in the establishment of a Congress 
Coalition Government in the Province. In the 
North-West Frontier Province Legislature, similar 
changes also resulted in the establishment of a 
Congress Government. In the Sind Legislature, 
there were, perhaps, more changes than anywhere 
else, which resulted in a number of ministerial 
changes. It may, therefore, be concluded that the 
fear that the composition of the Provincial 
Legislatures is such that it will not be possible to 
have stable Ministries has proved to be real in certain 
Provinces while it has proved to be false in others. In 
the Provinces of Madras, Bombay, Bihar, Orissa, 
United Provinces, Central Provinces and Berar, and 
the Punjab, the ministerial parties have got solid 
majorities and therefore the Ministries enjoy a strong 
position. In these Provinces, therefore, there have 
been few ministerial changes under pressure of the 
Opposition, though there have been some changes on 
account of internal causes. This happened especially 
in Central Provinces and Berar where an Hon'ble 
Minister, Mr. Sharif, had to resign because he was 
found guilty of a serious error of judgment, and 
where the Premier, Dr. Khare*, had to go because he 
was. considered guilty of indiscipline by the Congress 
High Command to: which he owed allegiance. !: In 
the United Provinces, as well, Mr. Peayare ‘Lal 
made .way: for Mr. Sampurnanand. In the remaining 
Provinces-of Bengal, Assam, Sind, and the, North- 


* See p. 140. 
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‘West Frontier Province, the position of the ministerial 
‘parties has never been very strong and hence there 
‘have been a number of ministerial changes. In 
Bengal, the Government of Hon’ble Mr. Fazal-ul-Haq 
‘commands a precarious majority, though the no- 
confidence motion against it failed. In Assam, the 
‘Saadullah Government had to resign, and the Congress 
‘Coalition Government under Hon'ble Mr. Gopinath 
Bordoloi came in power. The latter has also got a bare 
majority though it survived a no-confidence motion. 
In Sind, the Ministry of Khan Bahadur Allah Bakhsh 
had a chequered career with a changing following 
and is even now not on very sound footing. In the 
North-West Frontier Province, Sir Abdul Qayum’s 
Ministry was defeated giving place to a Congress 
Government under Dr. Khan Sahib. The latter 
depends for its majority on the support of its allies 
‘and therefore its position is not as strong as that of 
‘some other Congress Ministries. 


The Ministerial Parties and the Opposition Parties, — 
Another important issue brought to the surface by 
the working of the Provincial Autonomy is the 
relation of the ministerial parties with the opposition 
parties in the various Provincial Legislatures. It is 
rather unfortunate that these relations have not been 
happy, which shows that our legislators do not 
understand the essentials of the working of the 
parliamentary system of government and specially 
the real and true functions of the Opposition in the 
Legislature. On the one hand, it has been seen that 
in the Legislatures where the ministerial parties 
‘command overwhelming majorities and the Opposition 
is very weak, proper attention has not, sometimes, 
-been paid to the views and interests of the Opposition 
minority and even steam-roller methods have been 
used in order to carry out the official programmes, This 
‘is not right because it produces feelings of distrust, 
disappointment and even resentment among the 
members of the Opposition minority in the House. The 
last-mentioned lose all sense of responsibility and 
fairness and begin to create disaffection against the 
Ministry by clouding of issues. In India, on account 
of the system of election and other reasons the party 
cleavage generally is on communal lines. Where the 
-Jovernment is preponderantly Hindu, the Opposition 
is preponderantly Muslim, and vice versa. The absence 
of proper treatment of the members of the Opposition 
in the House and political disappointments have 
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often been given communal ‘colour so as to poisorr 
the atmosphere both inside and outside the House.. 
Thus the. ministerial parties must understand that: 
the Opposition has to play an important part in the 
deliberations of the House. It should be properly: 
treated and allowed a proper voice in the deliberations: 
of the House. Attempt should also be made to consult: 
the Opposition on important legislative measures and: 
matters of policy so as to resolve the differences to: 
minimum thus avoiding unnecessary unpleasantness.. 
This, however, cannot be done when there is a 
difference of principles and ideologies. 


On the other hand, the Opposition should also: 
understand its true function. It is certainly in the: 
House to oppose the party in power and to occupy: 
the latter’s place if it is able to reduce the latter's 
majority to minority. This, however, cannot be 
the only object of the Opposition. Itis in the House 
as much to serve the national cause as the ministerial 
party, and if it can do that out of office better than: 
in office, it must not hanker after office. Its more: 
important and useful function is to see that the- 
Government does not go wrong, and to press for the 
adoption of its own programme by the House.. 
It must give co-operation to the Government 
when the national interest demands that. As. 
long as it is able to achieve this, it is performing 
its function well. If, on the other hand, it finds that. 
there are fundamental differences between it and 
the Government and that the latter is not amenable to. 
reason, it must try to reduce the Government strength 
so asto assume the responsibility for running the 
government not with the idea of satisfaction of 
personal ambition, but with the idea of service. If 
the experiment of self-government is to succeed in 
India, it must be very clearly understood that the 
ministerial office is not an end by itself but is a 
means to an end, which is the service of the nation. 
The party in powet must be ready to leave office 
whenever the proper occasion for it arises. It must. 
not try to keep in by means, fair or foul, thus 
retarding the constitutional advance of the country. 
Hon'ble Mr. Sri Krishna Sinha, the Premier of Bihar, 
gave expression to similar ideas in a speech* delivered 
at Patna on August 17, 1938, He stated :— 





* Reported in the Tribune, dated 19th August, 1938. 
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““We all recognize that while a democratic form of Government, 
such as the one we are trying to establish in’ our country, has 
generally to be conducted on party lines, yet itis essential that in 
the Legislature there should be an underlying fundamental unity of 
purpose between the Government and the Opposition ;.and though, 
in our every day work, it isthe duty of the Opposition to oppose 
the measures of Government, by means of fair and remarkable 
criticism, still, in times of storm and stress, all parties should 
combine in the larger interest of the State.’’ 


Here is another piece of-sound advice by His 
Excellency Sir George Cunningham, the Governor of 
the North-West Frontier Province. While performing 
the opening ceremony of the new Assembly Chamber, 
His Excellency said on March 17, 1939 as under :— 

Saas Healthy party rivalry is a stimulant both to statesmen- 
ship and to good administration. But some things should be 
above. party politics, not because they belong to no party, but 
because they are common to the interests of all parties and of the 
whole people. The peace and orderly government of the province, 
the equality of treatment for ll classes, the maintenance of 
impartial and contented public services are the concern of all, 
of parties in power and parties in opposition. If they are to be 
brought in issue between parties at all, this must be done on 
questions of wide principle, and not for purposes of temporary 
tactical advantage...... 


‘* Even when party rivalry is acute and the struggle for 
votes is tense, the canons of Parliamentry practice are to be 
respected. Criticism that is merely destructive and opposes simply 
for opposition’s sake is an impediment and not—as it should rightly 
be=a stimulant to the progress we all desire. On the side of the 
party in power there must be readiness to seek, on the side of the 
opposition readiness to give, co-operation. Democracy has always 
made this demand of its adherents, and the history of many 
countries tells us how often, in times of anxiety and ‘stress, this 
demand has been loyally fulfilled...... - 


If this is done, much unnecessary unpleasantness 


will be avoided and maximum good will be done to 
the country. 


No Political Parties.—Unfortunately, parties, 
organized on true political or economic lines, have 
not as yet risen in the country. The Congress is 
perhaps the only organized all-India political party, 
but: even’ that is distrusted by a section of the 
Mussalmans. The Muslim League and the Hindu 
Maha Sabha parties are. frankly communal, and 
therefore, cannot inspire universal confidence. Even 
such parties, as. the Unionist in the Punjab and 
Proja groups in Bengal, which) are professedly 
organized on economie lines, are preponderantly 
communal in composition. Thus the parties are 
organized or are believed to be organized on communal. 
lines, though there is clouding of. iasues; These partis, . 
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with the possible exception of the Congress, more 
often than not, do not work on national lines, but try 
to secure communal or sectional interests and 
therefore cause a good deal of political, economic 
and communal discontent in the country. Democratic: 
self-government of the parliamentary type can only 
function through political parties, and therefore in 
our country the experiment is not an unqualified 
success, as it should be. 


The Communal Problem.—As a matter of fact, the 
working of Provincial Autonomy has _intensitied 
the communal differences or the minority problem in 
the country. The most important aspect of the 
problem is the Hindu-Muslim question. There is 
mutual distrust between the communities which keeps 
them apart. Both the communities do not like to be 
duminated by each other, and hence are apprehensive 
of the designs of each other. The communal-minded 
members of the majority community think that the 
members of the minority community do not regard 
India as their home, are not prepared to do any 
sacrifice in the cause of her fr eedom, and are always 
thinking of apportioning India into Hindu India and 
Muslim India, thus standing in the way of the 
evolution of the united Indian nation. On the other 
hand. the communal-minded members of the minority 
community think that the majority community is 
aiming at its complete absorption politically and 
culturally. It, therefore,demands the recognition of 
certain rights. It is not satisfied by the working of 
the safeguards for minority rights in the Constitution 
Act. and therefore demands the provision of further 
safeguards. Some have gone so far as to say that 
from the Muslim point of view the Constitution has 
proved a failure in the Provinces. For instance, Sir 
Muhammad Yakub in a statement issued on July 5, 
1939 wrote as under :— 

‘* Muslims of all India, of all shades of political opinion, are 
agreed on this point that the present constitution, so far as the 
experience of autonomy in the provinces goes, has proved not only 
a failure but distinctly disadvantageous and derogatory tothe Muslim 
interests in India...... - 


Thus the communalists on both ends stand poles 
asunder, and cannot come nearer. The Congress, 
which tries to solve the problem, has so far failed in its 
efforts. On the other hand, the functioning of the 
Provincial Governments on wrong lines is at least 
partly responsible for intensifying’ the communal 
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problem, both idside and outside the Legislature. 


The mutual distrust has increased to such an extent. 


that every measure of the Government in power is 
Judged from the communal point of view. There is 
no attempt to consider it from the national view 
point. Nobody cares to understand the view point 
of the other party, and there is no attempt at 
compromise. As the Government majorities in most 
of the Provinces—generally dominated by Hindu or 
Muslim members—are unalterable by ordinary 
constitutional methods, therefore even on the slightest 
provocation there is a talk of direct action and 
satyagraha. When this opposition starts, even if it 
be for economic or political reasons, it soon assumes 
a@communal colour and excites communal passions. 
This endangers public peace and prosperity. This 
happened in the Central Provinces and Berar, where 
the Muslim League started satyagraha in order to give 
expression to its opposition to the Vidya Mandir 
Scheme of education. In Madras, there was a 
satyagraha against the introduction of compulsory 
teaching of Hindi in schools. In the Punjab, the 
Agrarian Bills controversy assumed a communal 
colour. In Bengal, the no-confidence motion against 
the Ministry was given a communal colour. There 
was also a talk of direct action regarding the question 
of the release of political prisoners in that Province. 
In the United Provinces, the Mahde-Sahaba versus 
Tabarra controversy, involving direct action by the 
parties concerned, is another form of the malady of 
communal distrust and sectarian intolerance. In 
Bombay, the levy of the Property Tax to finance the 
Prohibition scheme was given communal colour. 
Thus the Provincial Autonomy has fed the 
demon of communalism. It is getting strong and 
clogs the way to political progress of the country. 
It must be killed, if the country is to be saved. 


This can only be done by finding out some 
permanent solution of the minority problem in the 
country. The majorities in different Provinces must 
revise their attitude towards minorities so as to win 
over their confidence and trust. On the other hand, 
the minorities themselves should begin to examine if 
there is anything wrong in their attitude and way of 
thinking. It has been urged, specially on behalf 
of the Muslim minority, that the safeguards—the 
Governor's Special Responsibility, the separate 
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The failure communal electorates with weightage and special 
ps io representation, the reservation of percentages in the 

— Public Services, etc..— incorporated in the Constitution 
to protect its interests have failed to achieve their 
end. There is, therefore, a demand for further 
safeguards. But mere piling up of the safeguards 
cannot and will not solve the problem, Something else 
18 necessary; and that is mutual understanding 
and trust. _Unless that is created, the minority 
problem will remain in one form or another in spite 
of a heap of safeguards. On this side lies the 
permanent solution of the problem. When the other 
method has failed, this one should be tried. 


The Public Services—On the whole the Public 
an Services have played their part well under Provincial 
falsified Autonomy, thus falsifying the fears entertained about 

them. They have.oco-operated with their political 
masters in carrying out their new policies and 
revolutionary reforms. They seem to have adapted 
ee themselves to the new conditions set up by the new 
eta oe Constitution. It must be admitted, however, that 
a this has not happened without some difficulty. Some 
I.C.S. men found it difficult to pull on under the new 
conditions and therefore resigned ; but their number 
is surprisingly small. Moreover, in certain Provinces, 
Complaints yotably in North-West Frontier Province and 
a . Assam, complaints against some members of 
co-operation the Civil Service about lack of co-operation with the 
Governments of the day have also been made, It 
is not possible to say how far these complaints 
are true; but if they are based on fact, it is very 
unfortunate. The Services must be made to realize 
that it is their foremost duty to give wiliing co-oper- 
ation to and carry out the policy of the Government 
of the day. They cannot have any policy of their own, 
Participation and must regard the policy of the Government in 
in party power as their own. 
equabbles In certain cases high officials are believed to have 
taken sides specially in helping to keep in or turn 
out of office a particular party. This must be stopped 
because this places the Ministers under obligation to 
their subordinates and encourages corruption and 
Need for indiscipline. The public servants, therefore, must 
regarding  bekept apart from party squabbles and should observe 
the influence strict neutrality. | | : 
of the public It is clear. that the Services still dominate the 
servants Provincial administrations. This is due to the 


The solution 
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privileged position assured to them under the Act. 
ere 18 a need for a change in this direction. 
Further. the Services still consume a considerable 
part of the Provincial Budgets in disproportionately 
igh salries. A concerted attempt must be made to 
reduce them so as to find more money for some other 
useful work. There is also a great scope for change 
in the attitude and tone of the Services towards their 
real masters, the masses, 

Provincialism.—The | working of Provincial 
Autonomy tends to intensify “ Provincialism.” 
‘The danger is inherent in all Federations; but if it is 
not checked in time, it produces undesirable results. 
The danger is very real in the case of our country 
which is not yet a strong, and unified nation. If 
Provincial jealousies, differences, and interests are 
allowed free scope, there. will bea lot of waste of 
energy and resources. This will retard progress. 
Moreover, instead of becoming a unified state, the 
country will become a congeries of states with 
conflicting interests. 

_ This danger has made some patriotic people 
think furiously. Mr. Jamshedji Mehta in a letter to 
Mahatma Gandhi wrote :— | 

“* After the introduction of provincial autonomy one is pained 
to observe the growth of provincial exclusiveness and jealousies in 
matters big or trivial. I often wonder if provincial autonomy has 
not come upon us as a curse rather than a blessing. Instead of the 
nationalistic spirit having increased, provincial exclusiveness seems 


‘to have flourished. Before autonomy my country used to mean India. 
Now it means “ my province.”’ 


Commenting on this, Mahatma Gandhi observed— 


galdawe Provincialism of a healthy type there is, and always will 
be. There is no meaning in having separate provinces, if there sre 
no differences, though healthy, between them. But our 
provincialism must never be narrow or exclusive. It should be 
‘conducive to the interest of the whole community, of which the 


provinces are but parts. They may be linked to tributaries ofa, 


mighty river. The tributaries promote its mightiness. Their strength 
‘and purity will be reflected in the majestic stream. 

It must be thus with the provinces. Everything that the 
provinces do must be for the glory of the whole. There is no room 
for exclusiveness and jealousy between province and province, unless 
India is to be dismembered into warring countries, each living for 
itself and if possible at the expense of the rest. The Congress will 
have lived in vain if such a calamity descends. upon the country......"’ 


Thus in the interest of united nationhood, this 


tendency must be checked, and inter-provinocial : 


collaboration and co-operation must be encouraged. 
The feeling of “ Provincialism” has also taken 
the shape of a demand of certain distinct linguistic 
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groups in some bilingual Provinces, like Bombay and 
Madras, to seek opportunities of self-expression and 
self-governance by separating themselves from their 
respective Provinces. The question requires mature 
consideration and cannot be easily disposed of one 
way or the other. It is true that the present day 
Provinces of India are relics of history and do not 
follow any rational lines of division. Again it may 
be admitted that the division of Provinces on 
linguistic lines is natural enough. But there are 
other questions, like that of finance and administrative 
convenience, involved, which must be carefully studied 
before arriving at a solution. The Indian National 
Congress has, generally speaking, expressed itself in 
favour of the proposal, but the British Government 
seems to be opposed to it. 


The Provincial Parties and their High Commands.— 
Another issue, that has often claimed the attention of 
the students of the working of Provincial Autonomy, 
is the relations of the Provincial parties with their 
High Commands. There are two all-India political 
parties, the Muslim League and the Congress, which 
claim allegiance of political parties in the Provincial 
Legislatures. The Muslim League claims the 
allegiance of some weak Opposition parties in the 
Congress-governed Provinces and in Sind, and 
the allegiance of the ministerial parties in 
Bengal and the Punjab. It is observed that the 
control of the All-India Muslim League over these 
parties 1s not very effective or strict, and the 
Provincial parties, in actual effect, can do whatever 
they like. The case of the Congress is different. It 
claims the allegiance of eight out of eleven Provincial 
Ministries, and in the remaining three Provinces 
commands the allegiance of important Opposition 
groups. Moreover, it is an effective all-India organiza- 
tion. with an all-India programme of reforms and 
reconstruction. It aims at attaining complete freedom 
for India, and has not yet stopped its fight against 
British imperialism. It has not even finally given up 
the policy of ending the Constitution Act under which 
it is running the Provincial administrations. Under the 
circumstances, it cannot allow the Provincial Ministries 
to gotheir own way but has to enforce discipline in the 
interest of uniformity and in order to check fissiparous’ 
tendencies. It, therefore, maintains a Parliamentary 
Sub-Committee to control the Congress Ministries. 
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There is no denying the fact that this control is 
absolutely essential, if the Congress is to remain an 
all-India body. Incidentally this control from one place 
assures uniformity of policy and interests among 
at least eight Provinces, and thus tends to preserve 
the unity of India safeguarding it against narrow 
provincialism. While this is right, it has been 
asserted that the control of the Parliamentary Sub- 
Committee is dictatorial and that it does not allow 
sufficient liberty to the Ministries to manage their own 
affairs. The question came before the public as a result 
of the Khare episode.* This has been denied on behalf 
of the Committee which maintains that it exists to 
guide, co-ordinate, and control the Provincial 
Ministries and not to stifle their liberty of action. 
It is not possible to take sides on the point; it must 
suffice to say that the relations between the 
Committee, which is itself subject to the Congress 
Working Committee, and the Provizicial Ministries 
should be such that the initiative of the latter must 
not be killed. There should only be a general 
supervision in the interest of uniformity and 
co-ordination, rather than control so _ that the 
Ministries may be controlled by the partiesin the 
Legislatures. 


The Ministries and the Congress Organizations. — 
Another question has also arisen in respect of the 
mutual relations of the Ministries, the Parliamentary 
parties, and. the Congress organizations in the 
Provinces. It is clear that if the Congress 
Committees interfere in the day to day activities of 
the Ministries, no work will be possible. ‘The 
Ministries can only work in general co-operation and 
consultation with them, The All-India Congress Com- 
mittee has recently adopted a resolution to that effect, 


The Unsolved Problems—Thus works Provincial 
Autonomy. There are obstacles and difficulties, old 
and new, which beset the path of the constitutional 
advance; yet our Ministers are making the best of 
a bad bargain and trying to get as much out of the 
authority transferred to them as is possible under the 
circumstances. Misgivings and evil forebodings about 
the success of the responsible Ministries have been 
falsified. The Congressmen, who were new to the 


task of governance, have proved their mettle. 





* See p. 140. 
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According to Pt. Jawahar Lal Nehru, the Congress. 
Ministers— 

‘have worked faithfully and unceasingly for India and for the- 
cause for which the Congress has laboured, and if the success 
that has come to them has not been as great as we hoped, it is. 
foolish and uncharitable to cast the blame onthem. Their achieve- 
ment has, indeed, been considerable and worthy of pride.’’* 

The same may be said about some of the non- 
Congress Ministers. Yet it must be admitted that much 
remains to be done. Unemployment among educated and. 
uneducated people is still there in the worst possible 
form. Vast numbers of people in both rural and urban 
areas are still illiterate and ignorant. Rural uplift 
movements have yet only touched the fringe of the 
problem. Our villagers lead most miserable lives, 
socially as well as economically. The Scheduled Castes. 
are still economically and socially backward. 
Economically the’condition of the masses is simply 
unspeakable. Not much has so far been done to 
establish key industries and to improve the general 
industrial condition of the country. On _ the 
administrative side, the outlook of the Services is not 
yet entirely changed. Lastly, practically nothing has. 
been done to give military training to the Indian 
youth so as to give him self-confidence and enable 
him to stand in the defence of his country. In the 
present tense situation in the world, this amounts 
to almost criminal negligence. 


Limitations of Provincial Autonomy.—Thus the 
Augean stables in India have only partially been cleared, 
and yet the Provincial Ministries have begun to feel 
a little helpless on account of the limitations of 
Provincial Autonomy. It should he remembered that 
the powers and resources of the Ministries are not 
unlimited. They work under various handicaps. 
Their powers rest more on the Gentleman's 
Agreement than on the Statute. Constitutionally the 
Governor is still the actual head of the administration 
in the Province. He can preside over the meetings of 
the Cabinet. His powers of discretion and individual 
judgment are still there and can be exercised, if 
necessary, though that may lead to a ministerial crisis. 
He has a separate establishment of his own. The 
Secretary of State and the Governor-General still 


stand in the background. The Services are largely 


* Tribune, April 1, 1939. 
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beyond the reach of the Ministers. A large amount 
of expenditure is fixed, because it is charged on the 
revenues of the Provinces. While the sources of 
revenue are insufficient and inelastic, all the 
paraphernalia of the costly administration has to be 
maintained, though it means _ starving the 
beneficent departments. Above all, the demon of 
communalism, which in its present form was brought 
into being by the communal representation, is kept 
alive and nourished by politicians with unsatisfied 
political ambitions. On account of all this the 
Provincial Ministries seem to feel helpless. 


The Future.—This tends to create the impression 
that the Provincial Autonomy is rapidly exhausting 
its possibilities. The impression, if allowed to gain 
ground, is likely to produce unfortunate results. 
It may lead to political discontent and abandonment 
of the constitutional experiment altogether. 
Something must, therefore, be done immediately to 
remove this impression and to re-establish hope 
among the impatient. This can only be done if the 
bounds of Provincial Autonomy are expanded by the 
removal of limitations. Specially something must 
immediately be done to increase the financial 
resources of the Provinces. The responsible Ministers 
should also be allowed more freedom of action to give 
a practical shape to their revolutionary schemes. 


A word may also be addressed to those who are 
getting impatient. They must try to understand that 
the work of reform, in order to be permanent, must 
be slow. Moreover the mischief of centuries cannot 
be undone in days or even months; it must take 
at least years, They must not, therefore, get too 
restive, because this might force the hands of the 
Ministries and precipitate crises. This cannot be of 
any good to the country because this would mean the 
failure of the constitutional machinery, through which 
some good is being done and more is Jikely to be 
done to the masses, If the Indian Revolution is to 
work itself out through a series of evolutionary 
changes, the constitutional experiment, which has 
been undertaken, must not be allowed to fail. 
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CHAPTER XXII 
EPILOGUE 
The Present and the Future 
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the Opposition of the Princes ; Need for Immediate Action ; the 
Present Position ; Suspension of the Work regarding Federation. 


The Nature of Indian Federation :—The scheme of 
the Federation of India as adumbrated in the 
Government of India Act 19465 is a “ unique piece of 
political architecture.’ It does not follow any 
prevalent type of federalism, and has no parallel in 
history. This is due to the fact that the scheme is 
the result of action and reaction of various forces and 
interests— British Imperialism, Indian State Auto- 
cracy, Indian Sectionalism and Indian Democratic 
Nationalism, All these interests emphasized their 
needs and tried to secure them at the Round Table 
Conference. Thus the result was a hybrid product 
lacking in design. and pattern. Instead of having 
a proper equipoise of forces and interests, the scheme 
reflects the influence and power of each interest 
mentioned above. British Imperialism, represented 
by the strong man of the British Cabinet, Sir Samuel 
Hoare, was the. strongest influence and worked for 
safeguarding British interests in India as well as 
conceding as little as possible to Indian Nationalism, 
Indian States Autocracy, represented by the Indian 
Princes and their advisers and specially by Sir Akbar 
Hydari, was interested in safeguarding the prevalent. 
medieval and feudal conditions in the States 
particularly against the onrush of modern democratic 
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ideas from the British Indian Provinces. It demand- 
ed as great a voice as could be possible to secure for 
the settlement of issues in the future Federation so as 
to dilute British Indian Democracy. Indian Sectiona- 
lism, represented by Sir Muhammad Shafi, Dr. 
Ambedkar, etc., was more interested in safeguarding 
‘sectional interests under the new conditions by 
demanding separate electorates, weightages, and 
other safeguards atthe cost of the majority com- 
munity, the Hindas, than in seeking a real demo- 
cratic advance for the whole countrv. It was 
only Democratic Nationalism. represented by Sir Te] 
Bahadur Sapru, that was really interested ina 
genuine constitutional advance for the country 
towards Dominion Status. It had to work against 
heavy odds, represented by a virtual alliance of the 


other three interests, Being alone and weak, it had. 


to make sacrifices and concessions to others and was 
thankful for what little it was able to achieve. But 
even this little is so much hedged in by safeguards 
that in its final form the Constitution is ultra- 
conservative. 


All Constitutions must be based on the réalities 
of the situation, and the Indian Constitution can be 
no exception. According to Lord Lothian, 

“The new Act, with all its defects and anomalies, corresponds 
far more closely to the present day realities in India than its Indian 
‘critics are willing to admit.’’* 

But it is clear to all discerning eyes that for the 
- purpose of the new Constitution, these realities were 
magnified out of all proportion to their importance 
in order to reduce the value of another reality—the 
desire of the Indian Nation to achieve Swaraj. The 
framers, therefore, started wrongly and could not go 
on the right-road to reach the right goal. They spent 
their intelligence and ingenuity in buiiding barricades 
on the very road on which they ought to have 
travelled. The result, in the words of Dr. B. R. 
Ambedkar, Leader of the Independent Labour Party of 
Bombay, is that the Federal Constitution, which they 
forged, is “wrong in its conception and wrong in its 
basis.”"+| Such a scheme ‘cannot commend itself to 
progressive nationalist opinion in the country. 


* Reuter’s message from London. 
+ Statement reported in the Tribune, dated July, 21, 1938, 
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Structure of the Indian Federation —From the 
structural point uf view, the Federation of India 
is essentially the result of the working of two 
principles, the territorial or regional Federation and 
social or communal Federation. From the former 
point of view, it isa Federation of British India, 
comprising British Indian Provinces, and the so called 
Indian India, comprising Jndian: States. The 
Federation, however, is not between British India as 
one single unit and Indian India as another unit. 
This was considered but was rejected as this would 
have kept the two units perpetually in conflict 
within the Federation. The Federation, therefore, is 
between the individual British Indian Provinces and 
the individual States, however big or small they may 
be. It has nothing to do with the-internal autonomy 
of the units and specially the States, except in respect 
of the sphere of administration handed over to Federal 
control. ‘There is no attempt at assuring political 
homogeneity and uniformity among the federating 
units. Thus the medizval feudalism and autocracy of 
the Indian States have been allied to modern nation- 
alism and democracy of the British Indian Provinces. 
Moreover while the representatives of the States are to 
be nominees of the Princes, the representatives of 
British India are to be elected by the Provincial 
Legislatures. The Federation, therefore, 1s to consist 
of disparate elements and is 
‘‘an ill-assorted group of states and provinces, differing widely 
in their status. and forms of government, and in the general 
complexion of the population inhabiting them.'’* 

Political necessity has brought together two 
strange bed-fellows. How they will pull on remains 
to be seen. Which will triumph—the autocracy of 
the States or the democracy of British India? Will 
there be a perpetual struggle between the two? Will 
the autocracy of the States prove only a balancing 
factor by diluting the strong dose of British Indian 
democracy, or will it try to retard all progress by 
combining itself with the reactionary element 
from British India ? All these are questions which 
agitate the minds of Indians, but cannot be answered 
immediately. Only time can furnish answers to them. 
The States are professedly coming in the Federation 
of India “to inspire England with sufficient 
confidence to entrust to India the management of her 
own affairs” by functioning as a balancing and 


*Pynnaiah, K. V. ; India as a Federation, p. 193. 
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Stabilising factor in the future Federal Legislature. 
‘On the other hand, British India thinks that they are 


coming in to safeguard their own autocracy and to. 


serve the interests of British imperialism. The dice is 
certainly loaded against British India. The States have 
been given additional weightage in the Federal 
Legislature, Although their aggregate population 
forms 23°), of the population of India, yet they have 
been given 33°, representation in the Lower Federal 
House, and 40°, in the Upper Federal House. The 
transfer of a small number of subjects to Federal 
control, which may differ in the case of individual 
‘States, the power of carrying out Federal laws through 
their own agency, the power to discuss and determine 
purely British Indian questions such asthe rate of 
Income-tax while the representatives of British India 
are debarred from discussing questions not ceded to 
Federal control, the safeguards protecting the rights 
and dignity of the Indian Princes, and lastly the 
recognition that paramountcy in respect of the States 
vests and shall continue to vest with the British 
Crown are caloulated to strengthen their .position 
vis-a-vis British India. Itis feared that they will 
use their influence on the side of reactionary forces. 
According to Professor Keith, 


** India would have secured genuine democracy by a process 
of showing in the Provinces a capacity to work the Constitution, 
‘but as a result of the errors of both British and Indian politicians, 
a Federal structure is now provided which creates a permanent 
‘conservative and even reactionary Central Government and Parlia- 
ment by calling in the autocratic rulers to nullify the votes of 
British subjects......Many of the complications and defects of the 
Federal Constitution are due to the unnatural comingling of Freedom 
‘and Autocracy.’’ 


Mr. Subhas Chandra Bose emphasized the same 
point when he declared*— 


‘“‘ The Federation, as conceived in the Government of India Act, 
is a cunning device of British statesmen to perpetuate the slavery of 
India by wedding democracy with the feudalism that obtains in most 
of the Indian States. ’’ 


This is how British India looks at the position 
assigned to the Indian States. It is clear that it 
distrusts the latter and is in turn distrusted. Thus 
the idea of All-India Federation has not brought 
the parties a whit nearer than they were before. 


* Bombay, May 14, 1938. 
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From the second point of view, the Federation of 
India is a union between the various communities 
of India—the Hindus, the Muslims, the Sikhs, the 
Christians, the Jains, the Parsis, etc. The Hindus 
form the majority community, while the Muslims form 
the chief minority community. That there is a dis- 
trust between the two is clear to all. Self-seekers and 
misguided persons on both sides have done everything 
possible to widen the gulf so that there seems to be 
developing a difference in outlook, aims, and ideologies. 
While majority of the Hindus believe in a united India, 
some of the Muslim statesmen seem to be working for 
a, Muslim India and a Hindu India, which may con- 
federate, if possible. In the Federation, the Muslims 
are afraid of Hindu domination and of losing their 
identity. They, therefore, demanded safeguards to 
protect their interests and to assure that their impor- 
tance should not reduce. This demand was conceded 
to a considerable extent. Some new -Provinces were 
created to give them two more Muslim majority 
Provinces. Although their population is much less, 
yet they have been given one-third of the total 
British Indian representation in the Lower Federal 
House. The Governor-General is vested with the 
Special Responsibility for the protection of the 
Minorities. He is instructed in his Instrument of 
Instructions to see that. the representatives of the 
Minorities are included in the Federal Cabinet. All 
this was done to assure the Muslim community, but 
the majority community suffered in the process. The 
weightage to the States as well as to the Minorities 
is at the cost of the Hindus, who, though having an 
overwhelming majority as far as population is 
concerned, is reduced toa minority as far as their 
representation in the Federal Legislature is concerned. 
In the Lower House with a total membership of 375, 
the member of the representatives of the Indian 
States will be 125, thus leaving 250 for British India. 
Out of this 250, the number of General seats, 
which are virtually Hindu seats is 105, while the 
Muslim seats are 82. The Council of State will have 
a total membership of 260. Out of this 104 seats are 
allotted to the Indian States. Out of the remaining 
156 seats, 75 are Hindu seats'and 49 Muslim seats. 
Thus the Hindus have been reduced to a minority in 
the Houses, though they are in majority outside. Too 
much stress, however, need not be laid on this point in 
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the interests of Indian solidarity, but it is rather unfor- 
tunate that the Minorities, and specially the Muslim 
Minority, are even now not satisfied. The Muslims 
demand further safeguards, specially an increase in 
the representation in the Federal Legislature. If this 
demand is conceded, the Hindus will be reduced to 
the position of a hopeless minority which is certainly 
against all canons of justice and fair play. Yet the 
Federation of India, with Hindu majority Provinces 
and Muslim majority Provinces and a Centre 
representing all interests and communities and 
Serving as @ CO-Ordinating and unifying link, is an 
ideal solution of Hindu-Muslim problem. 


Shortcomings of the Scheme——The Federal 
scheme as adumbrated in the Government of India 
Act, 1935, 1s full of shortcomings and defects from the 
point of view of Indian nationalism. It has been 
assailed on various grounds. To begin with, the 
sovereignty of the people of India is not recognized. 
The supremacy of the King-in-Parliament is retained. 
The theory of the divisibility of the Crown is not 
applied to India as in the case of the Dominions. In 
other words India is not under the British Crown 
alone but is under the British Government—the 
King-in-Parliament. The authority of the Home 
Government is to be exercised through a member of 
the British Cabinet, the Secretary of State for India, 
except in so tar as it 1s transferred to the people's 
representatives. The authority and powers of the 
Secretary of State are still very vast as it is he who 
is ultimately responsible for the administration of 
Reserved Departments and Special Responsibilities, 
for the administration of Special Powers by the 
Governor-General, and the Governors, and for acting 
as the guardian deity of the members of the Public 
Services. The Council of India has been virtually 
continued in the form of the Advisers. The powers 
of these Advisers, however, have been reduced so as 
to make the Secretary of State a virtual dictator in 
the discharge of his authority, powers, and duties. 
He thus continues to occupy the position of the 
Grand Mughal of India. The Secretary of State for 
India with his present powers, authority, and 
influence, is a sign of Indian slavery. His presence 
is galling to Indian self-respect. India connot be 
satisfied until this office is abolished or at least its 
importance is reduced to that of the Secretary of 
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the Dominions. It should, however, be remembered that: 
this involves complete transfer of responsibility to 
the Indian Legislature. As long as there is a partial 
transfer of responsibility to the Indian Legislature, 
the control of the Secretary of State for India over 
the untransferred sphere must continue. : 


Dysrchy a. Coming nearer home, dyarchy that failed in the- 
the Centre  Provinoes, 1s deliberately installed at the Centre. 
Although the head of the executive will be the 
Governor-General, yet in essence the executive will. 
be a composite body, made up of the Governor- 
Reserved General and the Ministers. A very important part 
subjects of the government, comprising the important 
Departments of Defence, External Affairs, and 
Ecclesiastical Affairs, is reserved to the discretion of 
the Governor-General beyond the pale of ministerial 
advice. There is a further encroachment on the. 
sphere transferred to ministerial control by the 
formulation of the Special Responsibilities with a 
very wide range. The powers and authority of the 
Powers of Ministry cover the remaining field, which is very 
the Gover- much restricted and narrow as compared with the 
nor-Gereral here under the control of the Governor-General. 
As a matter of fact, the Governor-General possesses 
avast array of powers in respect of the Reserved 
The Special Departments, Special Responsibilities, Special 
Responsibili- Powers, Powers delegated to him by the British 
ties Crown not inconsistent with the provisions of the 
Act, disretionary powers, emergency powers, powers 
of enacting Governor-General’s Acts and issuing 
Ordinances, prevention of discrimination in the exe- 
cutive sphere against British nationals and goods, 
providing for appropriations against the wishes of 
the Legislature, etc. With these powers in his hands, 
he is the real executive, though not the sole executive.. 
He is entitled to appoint not more than three 
Counsellors to help him in carrying out his functions. 
He can also appoint a Financial Adviser for advising 
him on financial questions. 


The Federal Ministry will not enjoy considerable: 
powers, Whatever powers it possesses by virtue of 
the provisions in the Act are hedged in with so many 
safeguards and restrictions that the substance is 
The Powers taken away and the shadow is left behind. While the 
of the responsibility before the country and the Legislature 
Ministry will be that of the Ministry, the power to discharge 

that responsibility will be lacking. Thus it will present 
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@ spectacle of responsibility divorced trom power 
with allits attendantevils =. , 

The Ministry is also expected to be “‘ composite ” 
in the sense that it will contain, as far as possible, 
representatives of all major communities and the 
Indian States. Although this is fair from the 
communal point of view, yet it may not be practicable 
in actual practice to include all such representatives in 
the Federal Cabinet. It will stand in the way of the 
evolution of collective responsibility of the Cabinet. 
If the latter principle is kept in the foreground, 
members enjoying confidence of the majority of the 
members of their respective communities may not 
be available for inclusion in the Cabinet, as is the 
case in some of the Provinces. The inclusion of 
others is likely to cause communal discontent. If, 
on the other hand, representatives of the various 
communities are taken in the Cabinet, there cannot 
be any hemogeneity among the members of the 
Cabinet. In such a case, there cannot be any uni- 
form policy and no important reform is possible. 


Moreover, with the composition of the Houses as 
it is, there is no possibility of any strong and stable 
Federal Ministry. No party 1s likely to have an 
absolute majority in the Legislature. Even the 
Congress party is not likely to command more than 
forty per cent. seats in the Legislature and, therefore, 
cannot hope to cammand a decisive majority though 
it may form the single largest party in the House. 
An alliance between the representatives of other 
interests—the Indian States, the Muslims, _ the 
Europeans, the Anglo-Indians, etc., representing the 
remaining sixty per cent. can form a coalition govern- 
ment even against the opposition of the Congress. 
There is, therefore, great likelihood of weak Cabinets 
and frequent ministerial changes. — 


_ The position of a progressive Cabinet is further 
weakened by making it responsible to both Houses. 
The Upper House, which will represent the vested 
interests in the country and will not be subject to 
dissolution, is likely to cast its influence on the side 
of the slowing down the pace of progress. It is 
perfectly clear that a progressive Ministry will find 
it very difficult to pull on with sucha House, dnd 
‘yet it depends upon its vote. The’ Ministry cannot 
make any appeal to the country against the decisions 
of this House as it is not’ ¢ubjéct” to dissolution. 
Indeed “ an appeal to the country,” even in the case 
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of the Lower House, ig more or less a misnomer 
because there is no single electorate. spread over the 
country but a number of electorates, about. seventeen 
in all—Hindu, Muslim, Sikh, Indian leet 

us 
there is no likelihood of the functioning of a 
progressive Federal Ministry. Whatever Ministry 
might function, it can be effectively controlled 
by the representative of the British imperialism 
in his capacity of the Crown Representative by 
commanding the votes of the nominees of the Indian 
Princes against it. 


The Federal Legislature will be bicameral, 
comprising the Council of State.and the Federal 
Assembly. Against all precedents, it is the Upper 
House that is to be directly elected and not the Lower 
House. But the franchise qualifications are pitched 
so high that even this House can represent only 
vested interests in the country. Moreover, it is @ 
permanent body not subject to dissolution, only 
one-third of its members retiring every third year. 
As a result of this provision, it is likely to 
lose contact with the public opinion outside and 
might become irresponsive to it. The Lower House 
is to be electad indirectly by the members of the 
Provincial Legislatures through separate communal 
electorates. This has been condemned _ almost 
unanimously because it is likely to lead to corruption, 
provincialism in the Federal Legislature, the con- 
fusion between the Provincial and the Federal issues, 
and the lack of contact between the members of the 
Federal Legislature and their real masters—the peo- 
ple. It.is certainly'a retrograde and reactionary step. 


These remarks apply only to British Indian repre- 
sentatives and not to the representatives of the Indian 
States, who are going to be the nominees of the Indian 
Princes. The Act does not lay down the method of 
their appointment as it will be the sole concern of the 
Princes themselves, It has already been mentioned 
that the States have been given weightage so that 
their representatives will form 40% of the Upper House 
and 33$% of the Lower House. Inthe Lower House 
the Muslims are allotted one-third of the remaining 
two-thirds. A few more seats are allotted to some 
other special interests so that all the Special seats, 
including the Muslim seats, will be 145 out of 375 or 
382% of the whole House. The General seats number 
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105 out of 375 or 28%, of the whole House. In the 
Upper House, the number of nominees of the States 
along with the nominees of the Governor-General 
will be 110 out of 260 or 42°3%; The Muslims will 
be 49 out of 260 or 188%. Other special interests 
will claim 20 seats out of 260 or 7°6%. The General 
Seats will be 81 out of 260 or 31°1%. It will be seen 
thatin the Upper House, the element representing 
Nominated and Special seats forms 68°7% of the 
House while iu the Lower House it forms 72% of 
the House. Itisclear from this that every attempt 
18 made to reduce the progressive element in the 
Federal Legislature so as to make it reactionary and 
conservative in outlook. 


But even to such a Legislature, the powers 
promised are niggardly. In the first instance, it is 
not a sovereign law-making body as it derives its 
powers form an enactment of the British Parliament 
whose authority to legislate for India is kept intact. It 
has virtually.no constituent powers. Certain subjects 
of imperial interest are specifically excluded from the 
competence of the Federal Legislature. Certain 
other subjects require the previous sanction of the 
Governor-General for their introduction in the 
Federal Legislature. The Governor-General can 
himself enact’ Acts and Ordinances. He can refuse 
to give assent to Bills, or can reserve them for the 
signification of His Majesty’s pleasure. His Majesty 
can disallow even those Acts which have received the 
assent of the Governor-General. Lastly the Federal 
Legislature is seriously handicapped by the provisions 
preventing discriminatory treatment against British 
companies and British nationals. An additional 
safeguard in the interest of conservatism is that the 
powers of the Upper House in respect of supply is 
almost equal to that of the Lower House. 


To such a Legislature is responsible the 
Executive, orto be more exact, the Ministry. The 
responsibility extends only to the Transferred Sphere 
and not to the Reserved Sphere, which includes the 
important Departments of Defence, External Affairs, 
and Ecclesiastical Affairs. The Transferred Sphere 
will be further reduced in extent if the Governor- 
General decides that the matter under consideration 
involves any of his Special Responsibilities. To that 
extent the Central Responsibility is further 
whittled down. As a matter of fact, with all these 
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restrictions, limitations, and safeguards, the Central 
Responsibility is halting and dubious. It is, indeed, 
a misnomer. All this makes the Act “a monstrous 
monument of shams.” 


The political Swaraj will be an empty husk 
without the economic Swaraj. India, therefore, 
wants economic Swaraj part passu with the 
political Swaraj. The Government of India Act, 
1935, however, does not grant that. Under the new 
Constitution, the financial powers that are promised 
to the Federal Ministers are very inadequate, 
Although the Department of Finance will be 
transferred to their control, yet it is 
“so elaborately fenced round by safeguards and _ other 
ingenious devices that it will be difficult for a Minister to move 
freely and safely though this labyrinth and formulate a policy that 
will offer opportunities for the free and unhampered exercise of our 
national ability and energy. Ministers can be checked and 
controlled at almost every turn and their cherished plans might be 
thwarted by the idée fixe of a stubborn counsellor or a financial 
adviser steeped in theory and vanity." * 

The appointment of a Financial Adviser to the 
Governor-General by the latter at his discretion is a 
clear encroachment on the rights of the future Federal 
Minister for Finance. The expenditure on Defence, 
External Affairs, Ecclesiastical Affairs, and certain 
Special Responsibilities and other items is charged on 
the revenues of the Federation. This expenditure is 
beyond the control of the Ministers and the vote of the 
Legislature. It cannot be changed to suit the needs of 
the policy of the Ministers. The Reserve Bank of India, 
which would control banking and the currency policy 
of the country, is beyond the control of the Federal 
Ministers. The Federal Railway Authority, which 
will control the huge national enterprise of the 
railways with its huge outlay, will also be independent 
of ministerial control. The salaries and pensions of 
the superior Civil Servants cannot be touched by the 
Federal Government. All this has the effect of 
placing a very large amount of expenditure beyond 
the control of the Federal Ministers. It is estimated 
that over 80 per cent. of the total expenditure of 
the Federation will be non-votable and less than 
20 per cent. will be votable. Thus the control of the 
Ministers and the Legislature will be over about 
20 per cent, of the total expenditure. Can they 





"Dr. Sir Shafaat Ahmad Khan; The Indian Federation, page 351 
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Initiate any new or bold policy under the circum- 
stances? Can they solve the bread problem of India? 
Can they help in the industrialization of the country ? 
he answer isa clear no. While the responsibility 
will be theirs, the means to discharge that responsibility 
will be lacking. ‘With the Provinces clamouring 
for more financial help from the Centre, their position 
will become all the more difficult. The only other 
alternative is additional taxation, for which the 
country is not prepared. | 


Provisions relating to commercial discrimination 
against British trading interests and nationals in the 
legislative and executive spheres constitute a great 
obstacle in the way of India’s economic progress. 
In the first instance, it is the birthright of every 
country to discriminate in favour of its nationals, but 
even if this is not conceded in the case of India, there 
is absolutely no justification for strangulating her 
economic life under the cloak of preventing discrimi- 
nation against British interests. British nationals 
are guaranteed free entry and domicile in India 
as long as the Indians are guaranteed free entry 
and domicile in Britain. The British nationals and 
British trading companies are not subject to 
discrimination in respect of taxation. British 
companies carrying. on business in India are eligible 
for subsidies payable to Indian companies. Ships and 
air craft registered in the United Kingdom are also 
not subject to discriminatory treatment. The 
principle of reciprocity, which is provided for in the 
Act, is devoid of any real value because the initiative 
for introducing discriminatory legislation is left to 
the British Government in the Uuited Kingdom and 
is denied to the Jndian Government. Moreover the 
advantage of reciprocity is entirely on the British side 
as the number of Indian concerns operating in Great 
Britain is insignificant as compared to the large num- 
ber of British trading interests operating in this coun- 
try. These provisions are manifestly unjust to India. 
They will make it almost impossible for the Federal 
Government to initiate any economic policy or bold 
reform, or to promote or even protect Indian national 
enterprise against competition from British concerns. 
Thus India must always remain at the mercy of the 
foreigners for her economic needs. British imperial- 
ism must justify its existence in India by continuing 
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her economic exploitation. Thus both frdm the 
political and economic points of view, the new 
Constitution of India does not place any real power 
in the hands of the representatives of the Indian 


people, It is, therefore, no answer to the demand 
of the Indian for Swaraj. 


No Provision for Future Growth--A Constitution 
for India must contain the seeds for future growth. 
Kither it should be elastic enough or it should 
contain a provision for automatic expansion or for 
planned and premeditated expansion towards a well- 
defined goal after a fixed period. The constitutional 
scheme of the Government of India Act, 1935, does 
nothing of the sort. Its provisions are very rigid 
and inelastic so as to preclude any automatic advance 
without the sanction of the British Parliament. A real 
advance will involve amendment of the Act, The Indian 
Legislature cannot amend the Act except in certain 
minor matters, and that also through an elaborate 
and difficult process. It is only the British Parlia- 
ment that can amend the Act, but even it may do 
so only in certain cases without affecting the acces- 
sion of the State. The language of the Act, generally 
speaking, is mandatory and not optional. There is 
no provision in the Act providing for automatic 
expansion, while it is being worked, or after a fixed 
period. Moreover, if a strict legal interpretation is 
applied to the provisions of the Act, little scope will 
be left for the growth of constitutional conventions 
and understandings. In the old Constitution, there 
was & provision making it obligatory for the British 
Government to appoint after the lapse of ten years 
a Royal Commission to examine the working of the 
reforms and to report if further advance was necessary. 
Whatever might have been the defects of the old 
scheme, it must be admitted that this provision for the 
appointment of the Royal Commission after a fixed 
period shows that the framers of that scheme sincerely 
worked for constitutional advance of India. towards 
her destined goal. There is no provision of this sort in 
the new Act. Itis clear that the framers of the Act 
were not prepared to bind the British Parliament to 
the consideration after a fixed period by a Royal 
Commission or otherwise of the working of the Act 
with a view to its revision or removal of some of 
its objectionable features. Everything is left to the 
circumstances that may prevail in future. Again the 
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framers of the old Act built * with strength of design 
and strength” of purpose’ and kept in view the fixed 
goal of Responsible Government for British India, as 
had been declared in the Declaration of August 20th, 
1917. Since then, much water has passed down the 
Thames and the Ganges. The Declaration of 1917 was 
authoritatively interpreted in 1929 to mean Dominion 
Status for India. A number of responsible British 
statesmen have accepted and even confirmed this 
interpretation. Yet the Act doés not contain any 
mention of Dominion Status. It does not confer 
Dominion Status on India, nor does it declare it or 
accept it as the ultimate goal for India. On the other 
hand, Sir Samuel Hoare, the then Secretary of State 
for India, made it clear during the Debates in the 
Commons that the Dominion Status would not be the 
next step, nor even the next but one. Thus itis 
clear that the new Act does not bring India nearer 
her declared goal of Dominion Status. 


As a matter of fact, it is suspected that the 
framers of the new Act wanted to hide the goal of 
Dominion Status in the mist of uncertainty, and 
worked for making it a very distant ideal. They 
could not go back on the promises already given to 
India, but they could and did interpret therh in a 
different way. It was declared : 

‘“As we understand the pledge, it is merely that we shall do 
nothing inconsistent with that, and shall at such times and in such 
measures as we consider right, advance towards that goal, and 
meanwhile remove wherever we are able, the obstacles that stood 
in the way of future advance.’ 


Thus there is no obligation on the British 
Parliament and the British nation for a positive 
effort on their part to help India to attain Dominion 
Status. Mere indifference or neutrality on their part 
is not sufficient and cannot satisfy India. The 
framers of the Act ignored this: and refused to 
formulate a new Preamble to the Act accepting the 
interpretation of 1929. In order to keep up appear- 
ances and to show that they were not going back on 
the British pledges, they agreed to keep in force with 
the new Act the Preamble to tha Act of 1919, which 
defined the attainment of Responsible Government 
as the political goal of India in terms of the 
Declaration of 1917. This was perhaps an attempt 
to move back the hands of the political clock bya 
decade and a half, and could not be aquiesced 
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in. Moreover the framers of the Act did not care to note 
that that the Declaration’ 6f 1917 and hence: the 
Preamble to the Act of 1919 had reference to British 
India alone and not to British India and Indian: 
States taken together, It had nothing to do with the 
proposed scheme of Federation between two Indias, 
the red and the yellow. 


lf anything, the scheme of the Act makes. 

Dominion Status difficult of attainment by India.’ 
The coming in of the States complicates the issue. 
The States’ claim that the paramount power in respect 
to them was the British Crown and not the Govern- 

ment of India was: recognized. Paramountcy is 
irrevocably and in perpetuity the prerogative of the 
Crown, and is to be exercised through the Crown 
Representative or the Viceroy. Itis to be kept strictly 
outside the control of the Federation. This makes. 
Dominionhood of India defective. Again it has 
been demanded on .behalf of the Indian States that 
no further transfer of subjects, which would involve 
any change in their relations with the Crown, should 
be permitted to be made to the control of the Federal 
Ministers without the consent of each State joining 
the Federation This has particular reference to the 
transfer of the subject of Defence involving the 
control of the Indian army. This question, it is said, 

is mixed up with thé question of paramountcy, as. 
the defence of India involves the obligation on the 
part of the Crown‘to protect the Indian States from 
external aggression and internal commotion. Thus 
the eonsent of each individual State joining the 
Federation is essential before the Department of 
Defence can be transferred to the control of the 
Responsible Ministers... Can Dominion Status be 
possible without the transfer of the complete control 
on Defence ? The answer must be “ No.” Witbout the 
control on Defence policy and the army, Dominion 
Status will either be a'farce or a tragedy, or both. 

Moreover the grant to the Federation of India 
of full Dominion Status, with all the powers explicit 
and implicit in that phrase, is likely to bring some. 
direct constitutional change in the relation. of the 
This the States: 
are not prepared to countenance at present. Thus. 
some of them may oppose the grant of full Dominion 
Status to Federal India. As long 4s ‘this is done 
even by a single : Federated State, the obstacle is real 
and legally insurmountable. _Hence it may be. 
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concluded that the new Act.does not bring the reali- 
zation of the goal of Dominion Status nearer. Indeed, 
some people doubt if it ‘really puts India on the 
right road to Dominion Status. 


To sum up, it may be stated that the Federal 
scheme as adumbrated in the new Constitution of 
India is “ highly artificial and unnatural.’* It is 
full of defects and anomalies. It is undemocratic 
and ultraconservative. It does not transfer any 


power to the representatives of the people. It retards 


the progress of British India by conceding predomi- 
nant voice to the Indian States. It does not 
contain seeds of internal growth. It marks no real 
advance towards Dominion Status. According to 
Mr. Churchill the Government of India Bill—now 


the Government of India Act 1935—"is a gigantic 


quilt of jumbled crotchet work, there is no theme, 
no pattern, no agreement, no conviction, no simplicity, 
no courage in it.” 


The Unwanted Constitution—Such a Constitution, 
in the words of Mr. Satyamurthi, cannot be accepted 
by India “ as a suitable dwelling place for her new 
consciousness of nationhood.” Its defects are so 
numerous and glaring that it cannot be supported 
by any political party in the country. Of all the 
all-India political parties, it is only the Hindu 
Mahasabha, which has advised the people of this 
country to work the Federal scheme. It has 
done so_ because ‘the scheme preserves’ the 
political unity of India; but perhaps the more 
important reason for its support is that it is afraid 
that if the whole question is reopened it may lead 
to another Communal Award for the Federal Centre 
in order to satisfy the new Muslim demand for 
increased representation in the Federal Legislature. 
This can take place only at the cost of the Hindus, 
who have suffered greatly by the first Communal 
Award of late Mr. Ramsay Macdonald. Perhaps the 
Mahasabha hopes that although the Hindu majority 


has been reduced to a minority in the Federal 


Legislature, yet with the help of the representatives of 
the States, majority of whom are Hindu, the Hindus 
may still form majority in the House. Thus it is only 


asa lesser evil that it supports the Federal scheme of | 


the Government of-India Act. 


* Mr. M. A. Jinnah. 
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With this exception, all other important political 
organizations in the country have. unanimously declared 
themselves against the scheme of the Act. The 
National Liberal Federation of India has condemned 
1t On account of its reactionary and undemocratic 
nature. The Indian National Congress has rejected 
it because it is not a “ Swadeshi’’ Constitution, having 
been forged in London by the combined efforts of the 
British imperialists and those who were not the 
elected representatives of the people of India. It 
ig reactionary, ultra-conservative, undemocratic, 
and anti-national. It does not transfer any real power 
to the people of the country. The Central Responsi- 
bility is only an illusion. The Governor-General 
has arbitrary powers which he can use over the head 
of the Ministry. Moreover, the representatives of 
the States will be the nominees of the Princes, who 
are likely to support the forces of reaction rather 
than progress. In short, in the view of the Congress, 
this Constitution is no substitute for Swaraj. It has 
been suggested that the Congress is opposed to the 
scheme because it will not be able to command a 
majority in the Federal Legislature and therefore 
will not be able to form a Ministry. Although Sardar 
Patel, the strong man of the Congress Working 
Committee, once declared that the Congress would 
have a ‘omfortable majority in the Federal Legislature, 
yet itis rather doubtful if it will be able todo so, 
things remaing as they are. But apart from this 
party question, it may be stated that it will be difficult 
for any progressive Ministry to function in the face 
of the combination of reactionary forces in the House. 
Thus from this point of view, the Constitution stands 
self-condemned. 


Even the All-India Muslim League is opposed to 
the Federal scheme. It supported Provincial Autonomy 
but condemns the scheme of the Federation of India 
as outlined in the new Act. It was at the initiative 
of Mr. M. A. Jinnah, the President of the Muslim 
League, that the present Legislative Assembly passed 
a resolution condemning the Federal scheme. This 
opposition has been reiterated at the various sessions 
of the League and in a number of public utterances. 
In a statement issued from Bombay on December 
20, 1938, Mr, Jinnah stated---- . 
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“* This peach tree which has failed to produce any frait and is 
withering in provinces, His Excellency now wants us to implant it 
on the sands of the Jumna at Delhi on the sole plea that the unity 
of India can only be secured throughout the sub-continent by this 
highly artificial and unnatural scheme............ In my opinion the 
British Government by forcing the scheme upon India will bring 
about more disastrous consequences to all concerned than even the 
ill-fated Versailles Treaty which created the new state of Czechoslo- 
vakia Republic by artificial methods which dragged in together wholly 


antagonistic and foreign elements and sections of people and races 


ander a so-called system of democratic parliamentary government.” 

This is a fairly emphatic denunciation of the 
Federal scheme by the mouth-piece of the Muslim 
League. The latter is opposed to Federation 
because 


“it does not go far enough ; it does not confer upon India the 
Status of a Dominion, far less does it hestow upon India indepen- 


dence which is the professed goal of the Muslim League policy.”’ 


But like the Hindu Mahasabha, it views things 
more from the communal point of view than from 
the national point of view. Regarded from that 
angle, it thinks that the scheme proposes to set up at 
least a partially Responsible Government at the 
Federal Qentre which will be dominated by the 
Hindu majority. Itfeels specially chary of this as 
it distrusts the Hindu majority. It is afraid that it 
will not be possible for the Governor-General to bring 
into action the safeguards forthe protection of 
the Minorities against the opposition of the Federal 
Ministry as has happened in the Provinces. It also 
fears that the great powers of interference in the 
administration of the Provinces possessed by the 
Governor-General may, under pressure from his 
Federal Ministers, be used to whittle down Provincial 
Autonomy and to neutralize the advantages enjoyed 
by the Muslims in their majority Provinces. 


To guard against these dangers, a number of 
demands has been put forward by the Muslim 
politicians. Sir Sikandar has demanded in his new 
scheme that the Dominion Status must be immediately 
declared to be the constitutional goal of India. The 
Federal Ministry must contain a fixed number of 
Muslim members. The Muslim representation in the 
Federal Assembly should be further increased so as 
to be one-third of the total membership of the House 
and not only of the total membership from British 
India. Another demand is that because the Muslims 
will always be in minority in the Federal 
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Legislature, a provision, stopping the passage of those 
measures which are opposed by a majority of 
two-thirds of the Muslim members of the Legislature, 
should be inserted in the Act. Again a demand is. 
made for the transfer of whole of the Concurrent 
Legislative List to the control of the Provinces, and 
also that the residuary powers should be vested in the 
rovinces. Lastly it isdemanded that the Muslim © 
share in the Federal and the Provincial Services. . 
should be fixed by statute. It is not proposed to 
examine here the justness or otherwise of these 
demands. It must, however, bestated that most of 
these demands are old demands. They were 
considered by the framers of the Act and were 
rejected because they were either unfair or 
impracticable. : 


A word, however, may be said abont the Muslim 
fear of Hindu majority. It has already been pointed out 
that the Hindus have been reduced to the position of a 
minority in the Federal Legislature. In the Lower 
House, they have been assigned only about 28% seats. 
With this 28 per cent they cannot dominate the 
Centre. Moreover, they cannot form a single solid 
communal group because they will be divided among 
themselves, particularly between the Congress 
Hindus and the non-Congress Hindus. There is little 
likelihood of a permanent alliance between these two 
groups. Even if the non-Congress Hindus are able 
to claim the votes of some of the Hindu representa- 
tives from the States, they are not likely to command 
a majority. Coming to the Congress it may be 
stated that. as Sir A. H. Ghaznavi pointed out in a: 
statement issued from Simla on June 28, it is not 
likely to command more than forty per cent seats in 
the Lower House. This is due to the fact that in that 
House 33°3 per cent seats will be filled by the Indian 
States. The Muslims will be allotted about 23 per 
cent. Out of the remaining 44 per cent, some seats: 
are reserved for Europeans, Anglo-Indians, and other 
special interests. Thus only about 40 per cent seats 
are left. for the Congress. It cannot capture all these 
seats: but allowing that it will capture some seats 
belonging to other communities, the total cannot. 
exceed 40 per cent. Of course the Congress is trying 
to secure some seats from the quota of the States, 
but it remains to be seen whether its efforts in this 
direction will succeed. Thus the fear of the Muslim 
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League regarding a strong and irremovable Congress 


| inistry is also not very real, at least as matters stand 
at present, 


The Muslim League, in the last resort, shows 
preference to a Federation of British Indian Provinces 
alone over an all-India Federation of British Indian 
Provinces and the Indian States, because it will 
assure the speedier progress for British India. 
Perhaps it also believes that the Muslim interests 
will be safer in a Federation of the former kind 
because the Indian States, majority of which are 
Hindu, will be eliminated, thus reducing Hindu 
strength. In this belief, it seems to be mistaken. In 
a purely British Indian Federation, allowing for 33 
per cent seats for the Muslims and some for other 
special interests, Europeans, Anglo-Indians, etc., the 
Hindus are left about sixty per cent seats, majority 
of which can be captured by the Congress. 


New Trend in Muslim Politics.—There is now a 
new trend in Muslim politics. It is clear that some of 
the Muslim politicians are disappointed in their 
hopes which they had pinned, perhaps wrongly to 
the Provincial Autonomy. They had hoped to 
capture and dominate four or five out of the total of 
eleven Provinces of India, and thus to offset Hindu 
influence in the remaining Provinces. But the Indian 
National Congress, with its national programme and 
appeal to the masses of all communities, besides 
capturing all the Hindu majority Provinces, was able 
to capture the North-West Frontier Province and 
Assam. Out of the remaining three Muslim Provinces, 
Sind has got a pro-Congress independent coalition 
Ministry under a Muslim Premier, who does not owe 
allegiance to the Muslim League or any other similar 
Muslim organization. The Punjab cannot be said to 
have a purely Muslim League Ministry, though most 
of the members of the dominant group in the 
ministerial party are also members of the Muslim 
League. The same may also be said about Bengal. 
Moreover even some of these Ministries are quaking 
before Congress onslaughts—the Bengal Ministry is 
catrying on only with the help of the European group. 
Thus. those who desired to have purely Muslim 
Ministries are thoroughly disappointed. These people 
are joined readily enough by discontented Muslim 
politicians in the Congress majority Provinces, who 
are placed in a permanent minority on account of the 
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fixed reserved seats for communities. Moreover it is 
clear that the Congress Governments in the Provinces 
are not working as some of the Muslim politicians 
would like them to work, on account of fundamental 
differences in outlook which are being accentuated 
by the policy of non-cooperation and aloofness from 
the Congress adopted by some of the Muslims. This. 
has further added to the Muslim discontent. 

It is rather unfortunate that no attempt is being 
made either by the Muslims themselves or by others to. 
understand the root cause of this disappointment and 
discontent. Apparently this is ascribed to the failure 
of the safeguards for the Minorities provided in the 
Constitution. The Governors are blamed for not 
showing enough courage by using their Special Powers 
in the way in which the communal minorities in 
opposition want them to do. Itisrather amusing to. 
find that this complaint is not peculiar to the Congress 
majority Provinces but is also made by the Hindu 
minorities in the Muslim majority Provinces. The 
question, therefore, does not concern merely the 
Muslims but also the Hindus, though it is more 
important for the former because being a minority 
from the all-India point of view, they are in minority 
in more Provinces than the Hindus. Clearly the 
question is of first rate national importance and 
deserves careful examination. 

Is this discontent only due to the failure of the 
safeguards ? It cannot be denied that the safeguards 
have failed, but could they be successful, or should 
they be successful ? It should be realized that these 
safeguards cannot function successfully. No Governor 
can afford to createa crisis after a crisis by bringing his. 
Special Powers into play against the decisions of his 
Ministry, whether Hindu or Muslim, commanding a 
majority in the Legislature. If he were to doit, the 
whole constitutional machinery will come to a stand- 
still. Moreover by doing it, the Governor will become. 
unpopular with the party or community supporting: 
the Ministry, which in certain Provinces will be Muslim 
while in others will be Hindu. Thus in different 
Provinces, different communities will decry the safe. 
guards. This shows that these safeguards cannot be 
an adequate and uniform remedy for the trouble. 
Under the circumstances, safeguards were bound to. 
fail as they have done. 


But should the miziorities—Muslim and Hindu, 
seek the protection of these safeguards and the 
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Special Powers of the Governors? It is admitted 
by all that these Special Powers are an encroachment 
on ‘the authority and powers of the Responsible 
Ministers and stand in the way of the complete 
transfer of power to the representatives of the people, 
If itis so, why should they be supported, even if they 
assure some immediate gain. A community which 
is in minority in one Province will welcome the 
exercise of these Special Powers, in that Province, but 
the members of the same community in another 
Province where it 18 in majority will condemn it. 


This is true both in the case of the Hindus as well 
as the Muslims. The attitude of both is inconsistent, 
contradictory, and harmful to them from the. all 
India point of view. Moreover, is it not galling to 
the self-respect of the communities concerned to go 
to an agent of the third party for protection from 
the tyranny of each other ? 


If this is realized, the failure of Minority safegu- 
ards will no longer be regarded as the real cause of the 
discontent of the Minorities, The real cause’ will be 
found to be mutual distrust between the communities 
and the desire to dominate the other. An earnest 
attempt should be made to remove this distrust and to 
establish mutual confidence and trust. Instead of cher- 
ishing a desire for dominating the other, the commu- 
nities must learn to respect each other's rights, This can 
only be done if the communities are made to feel that 
they are equally important limbs of the Indian nation, 
and must not look upon themselves as Hindus and 
Muslims in the political field. Only the rise of inter- 
communal political parties, with political and 
economic programmes, and cutting across the 
barriers of castes, creeds, and communities, can solve 
the problem permanently. No amount of safeguards 
will ever do it. 


Making Federation Safe for the Muslims.—This, 
however, is not realized by some prominent leaders 
of Muslim opinion in the country. Instead of 
realizing the futility of these safeguards, they 
demand further safeguards to make Federation safe 
for the Muslims. By this perhaps they mean the 
domination of the Federal Centre, making it impossible 
for the Hindus, whether under the . communal 
leadership of Hindu Mahasabha or under the national 
leadership of the Congress, to take any step against 
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their wishes, even though it may be necessary for 
national growth. Some of them are thinking of 
altogether different methods of safeguarding Muslim 
interests in India by dividing India virtually in 


‘Hindu India and Muslim India, kept together in a 


loose union. They have begun to attack the very 
basis of the Federal scheme as adumbrated in the 
Government of India Act, 1935, and have brought 
forward a number of alternative schemes aiming at a 
Confederation rather than a Federation of India. 


The Muslim Alternative Schemes.— The first in point 
of time is the Pakistan scheme. Although it was 
brought to public view by the poet-politician of India 
-the late Sir Muhammad Iqbal, as President of the 
All-India Muslim Gonference at Allahbad, yet it is 
believed to have originated with one Mr. Rahmat Ali. 
It strikes at the very roots of * one Indian nationhood ' 
idea, and is based on the notion that the Muslims and 
the Hindus are two separate nations with different 
religions, cultures, civilizations, histories, traditions, 
literatures, economic systems, and social laws. It 
proposes to divide India into a Muslim India~—the 
Pakistan, and Hindu India—the Hindustan. The 
Pakistan is to consist of the Punjab, the North- 
West Frontier Province, also called the Afghan 
Province, Kashmir, Sind, and _ Baluchistan—all 
predominantly Muslim Provinces. The word ‘Pakistan’ 
is derived by combining the first letters of the words, 
Punjab, Afghan Province and Kashmir, second letter 
of Sind, and the last four latters of Baluchistan. The 
Muslims in this territory, who are 30 millions or so out 
of its population of 42 millions, will consider 
themselves * Pakistanis ’ and not ‘ Hindustanis.’ The 
framers of the scheme argued that the Pakistan would 
serve as a ‘ national citadel ’for the Muslims of India 
providing a ‘moral anchor’ and political shield and 
bulwark for the 45 millions Muslims living in 
Hindustan proper. The ‘Pakistanis’ would be willing to 
help the latter to secure political justice, whenever 
necessary. Ordinarily, however, they will be content 
to live peacefully in this area, perhaps uniting 
for common purposes with Hindustanis, if necessary, 
though they would never consent tothe usurpation 
of Pakistan. 7 7 : 


' The scheme has one merit that it satisfies the 
Muslim ambition to rule themselves and not'to be 
dominated by the Hindus, who are in majority in 
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Hindustan. It is also clear that Pakistan is a 
contiguous geographical area, which can be 
united in a single compact area for the purposes of 
political union. Some Muslim separatists go further 
and claim that it is separated from Hindustan proper 
by the Jumna and is not a part of India. Here the 
Muslims are in an overwhelming majority and 
claim to possess all the essentials of a.nation. These 
things goin favour of the scheme. but much can be 
said against it. The scheme aims at dividing India 
Into two nationalities, who, if they are once disunited 
are likely to take to different roads and shall] not 
come together. It strikes at the fundamental unity 
of India, which has been asserting itself under the 
conditions provided by the Pax Brittannia in this 
country. The two nations, with the conflicts of 
the past still fresh in their minds, are likely to be 
permanently at war with each other which will stand 
in the way of the progress of both the units. This 
point should be considered not from the point of view 
of the present but from the point of view of the 
future. It is futile to quarrel over the question 
whether the Hindus and the Muslims form one nation 
at present, but the question of questions is whether it 
is desirable to evolve in future one Indian nation, 
comprising both the elements. This nation is bound 
to be a strong one and would be able to safeguard its 
existence in face of all dangers in this world, 
‘dominated by ideas of power-politics. Some Muslim 
separatists perhaps aim at having two nations—the 
Pakistanis and the Hindustanis. Thev forget that both 
of them will be weak and will find it difficult to safe- 
guard their existence against foreign dangers. From 
the economic point of view, as well, it will be 
better to be united and friendly than disunited and 
‘unfriendly. 

It is also suspected that this scheme draws its 
‘inspiration from the “ Pan-Islamic Movement,” which 
aims at uniting into a Muslim Federation. all the 
Muslim States from the coast of Western Asia to 
‘the Punjab. Whether Pan Islamism is practical 
politics or whether it will succeed in view of the 
rise of nationalistic feelings in Muslim countries, the 
racial diversities, conflicts of economic interests and 
‘¢raditional and historic animosities, is not for us to 


discuss here, But it may be pointed out that the 
Hindu idea in reply. to this is a sort of “ Pan Hindu” 
Movement,” which aims at uniting Hindu India, 
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Burma, China, Japan, and possibly including Indo- 
China and Siam. Both the ideas are impractical and 
visionary, but they do a lot of harm to the idea of 
united Indian nationhood. If realized, they would 
bring two great religions of the world—Islam and 
Hinduism-cum-Buddhism, in a perpetual religious- 
cum-political conflict, and thus prove a_ potential 
danger to world peace. 


From the Hindu point of view, the scheme is not 
acceptable as it leaves about twelve millions of Hindus 
at the mercy of the Pakistanis, converts the territory of 
the Hindu Maharaja of Kashmir into a Muslim terri- 
tory, and leaves the gateways of India in the hands of 
those who may make common cause witb the foreign 
invaders. Again the Sikhs, though a small minor- 
ity in Pakistan, can never agree to be governed by the 
Muslims with their theocratic ideals of government 
and the Religion-Nation idea of the Millet. Even 
from the Muslim point of view, the scheme has been 
found to be defective. The scheme consults the 
interests of only thirty millions Muslims living in 
Pakistan and leaves the majority of Muslims, number- 
ing forty-five millions scattered in different parts 
of Hindustan, at the mercy of the Hindustanis. Thus 
the scheme provides for only a minority of the total 
Muslim population and ignores the interests of the 
majority. Itstrikes at the solidarity of the Muslim 
race in India and, therefore, is not in the general 
interests of the Muslims. This has been realized by 
the Hindustani Muslims, who attack it on this 
ground. The Raja Sahib of Mahmudabad declared 
in his presidential address atthe first Delhi 
Provincial Muslim League Political Conference that 
the Pakistan scheme leaves out of account the 
fate of the Mussalmans scattered in the Provinces, 
where the Hindus happened to be in majority, and 
that it does not take note of Bengal, Hyderabad, 
Bhopal, and other Muslim States. Mr. Zahirul Hasan 
Lari, M.L.A.. United Provinces, declared in his 
presidential address at the Pilibhit Muslim Political 
Conference that such a scheme while harmful 
to the Muslim interests in the Hindu majority 
Provinces, was fatal to the national strength of the 
country, making it the battle ground of two hostile 
communities. It betrayed a purely negative attitude 
and was no remedy for their ills. He is reported to 
have observed : 
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The Pakistan Scheme ignored the Muslims living in other 
parts of the country except those in the Punjab, N. W. F. P., 
Baluchistan and Sindh, On the other hand the main problem was 
that of the Muslims living in provinces where they formed a 
tainority,"’ 

Even Dr. Sir Shafaat Ahmad Khan declared 
the scheme to be impracticable. This aspect of the 
criticism will be further appreciated when the strength 
of the wedge introduced into the ideas of Pan- 
Islamism and Pakistanism by the Frontier Gandhi, 
Khan Abdul Gaffar Khan, and his Red Shirts, 
with their ideas of Congress nationalism, is realized. 


The Confederation of India: Dr. Abdul Latif's 
Scheme.— Realizing the imperfections of the Pakistan 
scheme, more schemes have been devised with the 
dual purpose of consolidating Muslim interests 
throughout the country and of avoiding the 
domination by the majority community. For this 
purpose these schemes aim at dividing India into cul- 
tural-cum-communal zones and regions and then unite 
them into a Confederation of India with a weak 
Centre and where the position of the Muslims is 
adequately protected by means of safeguards. One 
of such schemes has been put forward by Dr. Syed 
Abdul Latif of Hyderabad, Deccan, at the instance 
of the All-India Muslim League. The scheme 
ultimately aims at evolving in the country an 
independent Confederacy of culturally homogeneous 
free States. ‘The reasons for formulating this 
alternative scheme as stated by the author are 
that India is not a composite nation and does not 
promise to be one as long as Hindus and Muslims 
continue to be divided into separate and different 
social-cum-cultural-cum-religious groups, that the 
majority government, which is sought to be 
established, will also be manned by the communal 
majority of the Hindus, on whose mercy the Muslims 
will alway be, and that the Muslims will always 
be a helpless minority at the Centre and in most of 
the Provinces and the Indian States. This will have 
the effect of denying to the Muslims any opportunity 
for economic advance and cultural progress on 
Islamic lines, diminishing their historic importance 
in the country, ruling out the possibility of their 
acquiring equal status and position in the consels of 
the country, and of perpetuating the cultural-cum- 
communal clashes between the communities, which 
admittedly stand in the way of the attainment of 


Sir Shafaat 
Ahmad 
Khan's 
opinion 


Cultural 
cum-come- 
muna] Zones 


Dr. Syed 
Abdul 
Latif’s 
Scheme 


Confederacy 
of culturally 
homogeneous 
Free States 


Reasons for 
formulating 
the Scheme 


Division 
into Zones 


The Muslim 
Zones 


Punjab, 

b mir, 
North-West 
Frontier 
Province, 
Baluchistan, 
Sind, Khair- 

ur, and 
ahawalpur, 
Bengal and 
Assam 


Delhi, U. P., 
Rampur, etc, 


Hyderabad 
and Berar, 
and Madras 


eer £4.83 OH... VUNVLLLV 1a UE IAVDIA 
independence by the country. Thus with the avowed 
object of removing obstacles in the way of India's 
independence, this new seheme of government 18 
devised. 


The Zones,—In order to realize the ultimate aim 
of the estublishment of a “Confederacy of culturally 


- hemogeneous States,” it is thought essential to divide 


the country into Zones, comprising such cultural 
units or nationalities that can resolve themselves into 
culturally homogeneous States. It is suggested to have 
the following Muslim Zones:— 


(a) The North-West Block, consisting of the 
Punjab, Kashmir, North-West Frontier Provice, 
Baluchistan, Sind, Khairpur, and Bahawalpur, will be 
a new cultural and political homeland for the thirty 
million Muslims residing in this area. It is suggested 
that the Hindus and Sikhs living in this Zone should 
concentrate into the Hindu and Sikh States in this 
area. The Sikhs, however, are allowed to have their 
religious centre, Amritsar, as a free city. The Hindu 
Maharaja of Kashmir is to be compensated for the 
loss of his territory by handing over the British-owned 
Kangra Valley to him. 

(65) The North-East Block, comprising Bengal 
and Assam, will be a free State of thirty million 
Muslims living in that part of the country. 


(c) The Delhi-Lucknow Block, comprising Delhi, 
the western part of the present United Provinces, 
and the Rampur State, will provide a home for 
twelve million Muslims of the United Provinces 


and Behar. This Block will be contiguous to the 
North-West Muslim Block, but will leave out, 
presumably under Hindu _ control, the Hindu 


religious centres of Muthra, Benares, Hardwar, and 
Allahabad. 


(ad) The Deccan Block, comprising the Dominions 
of Hyderabad and Berar, and a narrow strip of 
territority running down via Kurnool and Cuddapah 
to the city of Madras, will serve as a compact 
area for the Muslims living scattered below the 
Vindhyas and the Satpuras. This territory is required 
for having access to the sea for the Muslim mercantile 
community living on the Coromandal and Malabar 
coasts. It is also pointed out that some Muslims 
prefer to have an opening to the Western Coast via 
Bijapur. 
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_, . (e) The Muslim States and Ajmer.—The Muslims, 
living outside the above-mentioned Zones in 
Rajputana, Gujrat, Malwa, Western India States, 
may concentrate in the Muslim Indian States in those 
areas and Ajmer, which will be a free city. 


The Hindu Zones.—The remaining part of India will 
be at the disposal of the Hindus, who can partition it 
into Zones on linguistic basis, or otherwise. The 
Hindu and Muslim population, living in the Zones 
allotted to the other community should migrate to the 
Zones allotted to their own community. 


Other Minorities —It is proposed that the present 
‘day Minorities, constituting the smaller nationalities 
of the future, comprising the Christians, Anglo-Indians, 
Parsis, and Buddhists may continue to live where they 
are at present. If, however, they so desire they should 
‘be allowed a cantonal life in the Zones allotted to the 
major communities. In the alternative they will be 
afforded religious or cultural safeguards which they 
may need to preserve their individuality. The 
Depressed Classes or the Haritjans, who are scattered 
all over the country and do not possess any separate 
common culture, are to be given the liberty to 
choose as their permanent homeland either the Hindu 
or the Muslim Zones as they please. 


Transitional Period.—It is realized that this scheme 
cannot come into force immediately. It is proposed that 
the 1941 census should provide the preliminary data 
which should be considered by a Royal Commission 
with the idea of giving final shape to the scheme. 
Thus there would be a transitional period during which 
an ad interim Constitution shall have to be devised. 
This Constitution, “ while assuring political unity for 
the whole country, will allow no single nationality 
to obtain the upper hand over the other, and yet 
afford them all every moral urge to work together for 
the evolution of the needed homogeneous free states.” 
It may even take the form of a Federation, if the 
powers of the Centre are reduced to a bare minimum. 
This Federation should consist of units, which can 
later resolve themselves into cultural Zones, though 
this may necessitate the creation of some new 
Provinces on cultural or linguistic lines. One of such 
Provinces must be carved out of the present United 
Provinces with Lucknow as its centre, and should 
always have a Muslim Prime Minister so as to make it 
eventually a Muslim Zone. During this period the 
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Regional or Zonal Boards may be created to deal with 
subjecte of cultural arid economic importance common 
to contiguous units in the. Federation. These Boards 
must have adequate Muslim representation. 


Safeguards for the Muslims—A number of 
safeguards is considered necessary for the Muslims 
during the period. The system of separate electorates 
for Muslims with the existing proportions allotted to 
them in the different Legislatures must continue. All 
subjects touching Muslim religion, personal law, and 
eulture must be exclusively dealt with by the Muslim 
members of the Legislature, who would be helped by 
Muslim theologians from outside. The executive 
Government, made up of the Ministers, should not be 
formed by the majority party alone, which is likely to 
be the Hindu party, but should be a “ composite 
cabinet,” comprising Hindus and Muslims with a 
common policy. Itshould not bea “ Parliamentary 
executive ” but a “stable executive,” independent 
of the Legislature and not liable to be turned 
out by it. The Prime Miinster should be elected 
by the members of the Legislature. He should 
hold the office during the term of the Legislature, 
Irrespective of any subsequent vote ofithe Legislature. 
He should form his own Cabinet from all groups but 
with an equitable number of Muslims enjoying the 
confidence of the Muslim members of the Legislature, 
who would suggest a panel for the purpose. 


In the case of the portfolios of Law and Education, 
there should be an Assistant Minister in addition to 
the Minister in charge. One of them must be Muslim 
so that Muslim interests may be safeguarded and a 
steadying influence applied on the policy of the Gov- 
ernment. A Muslim Board of Education and Economic 
uplift should be established in every Province to look 
after the cultural side of the education of the Muslims 
and their economic uplift. The Muslims may be allow- 
ed to tax themselves for any special purpose, if they so 
chose. On the judicial side, the personal law of the 
Muslims should be administered by the Muslim 
Judges. 


Merits of the Scheme.—This is the scheme that was 
placed before the All-India Muslim League. It 
is calculated to satisfy the Muslims as safeguards of 
their own choice are provided in it. Unlike the 
Pakistan scheme, it does not ignore the interests of 
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the Muslims in other parts of the country, but allot 
three Zones to them with access to the sea in the south- 
west. From this point of view, therefore, it is a vast 
Improvement on the Pakistan scheme, The 
safeguards suggested protect adequately the cultural, 
economic, and political interests of the Muslims. The 
Legislature, the Executive,.and the Public Service 
Commissions are to be constituted according to their 
wishes. The Executive is not be a “ Responsible 
Parliamentary Executive’ but a “composite one,’ 
containing the representatives of Muslims and 
virtually chosen by them. Above all, it provides for 
the administration of Muslim perscnal law by the 
Muslim Judges. Thus the Muslims are allowed axtra- 
territorial rights and form a state within a state. 


Criticism—The scheme aims at establishing a 
confederacy of free and autonomous communities in 
India rather than a united Federation of India. It 
shall have the effect of converting India into a 
congeries of virtually free States. They are aligned 
on communal lines and, therefore, are likely 
to follow conflicting policies. The segregation of 
the communities in separate Zones rules out the 
possibility of their coming nearer and understanding 
their respective points of view. The hatred, suspicion, 
and distrust, which characterized the relations of the 
communities in the past and which has a chance of 
subsiding by the needs of good neighbours, would 
flare forth like a dangerous blaze. These differences 
are bound to spread from the religious to the 
economic and political fields, which ‘would further 
strengthen the forces of separatism. Thus this 
scheme strikes at the very roots of the fundamental 
unity of India, which it professes to assure. India 
is bound to be divided into Hindu States and Muslim 
States, ready to take the field at the slightest 
provocation. 


It is clear that the scheme does not accept the 
‘one-nation’ idea for India, either as a present day 
reality or as a future goal. In the opinion of the 
framers of the scheme, India is not and does not 
promise to be a composite-nation as long as Hindus 


and Muslims continue to be divided into different. 


social orders and possess different cultures. Some 
people seriously dispute the point that the 
Hindus and the Muslims of India possess different 
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Regional or Zonal Boards may be created to deal with 
subjecte of cultural arid economic importance common 
to contiguous units in the Federation. These Boards 
must have adequate Muslim representation. 


Safeguards for the Muslims—A number of 
safeguards is considered necessary for the Muslims 
during the period. The system of separate electorates 
for Muslims with the existing proportions allotted to 
them in the different Legislatures must continue. All 
subjects touching Muslim religion, personal law, and 
eulture must be exclusively dealt with by the Muslim 
members of the Legislature, who would be helped by 
Muslim theologians from outside. The executive 
Government, made up of the Ministers, should not be 
formed by the majority party alone, which is likely to 
be the Hindu party, but should be a “ composite 
cabinet,” comprising Hindus and Muslims with a 
common policy. It should not bea “ Parliamentary 
executive” but a “stable executive,” independent 
of the Legislature and not liable to be turned 
out by it. The Prime Miinster should be elected 
by the members of the Legislature. He should 
hold the office during the term of the Legislature, 
irrespective of any subsequent vote ofithe Legislature. 
He should form his own Cabinet from all groups but 
with an equitable number of Muslims enjoying the 
confidence of the Muslim members of the Legislature, 
who would suggest a panel for the purpose. 


In the case of the portfolios of Law and Education, 
there should be an Assistant Minister in addition to 
the Minister in charge. One of them must be Muslim 
so that Muslim interests may be safeguarded and a 
steadying influence applied on the policy of the Gov- 
ernment. A Muslim Board of Education and Economic 
uplift should be established in every Province to look 
after the cultural side of the education of the Muslims 
and their economic uplift. The Muslims may be allow- 
ed to tax themselves for any special purpose, if they so 
chose. On the judicial side, the personal law of the 
Muslims should be administered by the Muslim 
Judges. 


Merits of the Scheme.—This is the scheme that was 
placed before the All-India Muslim League. It 
is calculated to satisfy the Muslims as safe s of 
their own choice are provided in it. Unlike the 
Pakistan scheme, it does not ignore the interests of 
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the Muslims in other parts of the country, but allot 
three Zunes to them with access to the sea in the south- 
west. From this point of view, therefore. it is a vast 
improvement on the Pakistan scheme. The 
safeguards suggested protect adequately the cultural, 
economic, and political interests of the Muslims. The 
Legislature, the Executive, and the Public Service 
Commissions are to be constituted according to their 
wishes. The Executive is not be a “ Responsible 
Parliamentary Executive’ but a “composite one,” 
containing the representatives of Muslims and 
virtually chosen by them. Above all, it provides for 
the administration of Muslim perscnal law by the 
Muslim Judges. Thus the Muslims are allowed axtra- 
territorial rights and form a state within a state. 


Criticism—The scheme aims at establishing a 
confederacy of free and autonomous communities in 
India rather than a united Federation of India. It 
shall have the effect of converting India into a 
congeries of virtually free States. They are aligned 
on communal lines and, therefore, are likely 
to follow conflicting policies. The segregation of 
the communities in separate Zones rules out the 
possibility of their coming nearer and understanding 
their respective points of view. The hatred, suspicion, 
and distrust, which characterized the relations of the 
communities in the past and which has a chance of 
subsiding by the needs of good neighbours, would 
flare forth like a dangerous blaze. These differences 
are bound to spread from the religious to the 
economic and political fields, which would further 
strengthen the forces of separatism. Thus this 
scheme strikes at the very roots of the fundamental 
unity of India, which it professes to assure. India 
is bound to be divided into Hindu States and Muslim 
States, ready to take the field at the slightest 
provocation. 


It is clear that the scheme does not accept the 
‘one-nation’ idea for India, either as a present day 
reality or as a future goal. In the opinion of the 
framers of the scheme, India is not and does not 
promise to be a composite-nation as long as Hindus 
and Muslims continue to be divided into different 
social orders and possess different cultures. Some 
people seriously dispute the point that the 
Hindus and the Muslims of India possess different 
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cultures. Only a few Muslims in India can claim fore- 
ign descent, and even those, who can do so, have now 
been in this country for centuries. During this 
period they have got mixed up with the Muslims of 
Indian descent, who inherit Indian cultural traditions.. 
The contact of their age-long neighbours has also 
influenced them. Thus a common Indian culture, 
which is a synthesis of Hindu and Muslim 
influences, has been coming into being during the 
last few centuries. The process, perhaps, 1s not yet 
complete, but there is no gainsaying the fact that 
it is going on. If it is not stopped, it is bound to 
succeed in creating a synthetic, homogeneous culture 
for the whole of India. Thus so far as the future is 
concerned, the scheme starts on the wrong 
assumption. As _ far. as_ the present is concerned 
in the words of the Statesman, “ There exists to-day 
an essential unity of Indian life from Peshawar to 
Camorin, and a growing sense of nationality of 
which the scheme takes far too little accuunt.” 
Whether one may agree with this view or not. the 
question may be asked if it is desirable to encourage 
the formation of one nation in India. If the answer 1s 
in the affirmative, the scheme must be pronounced as 
wrong in basis and wrong in conception. If, however, 
it is desired not to have one united nation in India, 
the scheme may be defended as it is sure to achieve 
that end. In that case it will undo the work 
of centuries of Hindu reformers, Muslim sufis, and of 
other political and social reformers of both 
communities. It will also certainly undo the work 
of British imperialism, which has always claimed 
that it has given political unity to India. But 
perhaps it 1s itself, at least partially, responsible for 
this trend in Indian politics, and it must suffer when 
it is going to recoil on itself. 


The scheme is wholly and solely designed to 
protect and even augment Muslim communal interests. 
It completely ignores the wishes and interests of 
other parties in India—the British imperialism, Indian 
States,and the Hindus. It is suspected by some that 
such schemes are inspired by some British imperia- 
listic politicians. It 1s very difficult to say how far 
this is true. But if it isso, the purpose behind the 
move must be the securing of some tactical advan- 
tage against the Congress, dominated, as it is, by the 
ideas of democratic nationalism and stampeding it 
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and other Hindus into accepting the scheme of Fed- 
ration offered by the British, Parliament. It is highly 
improbable that British statesmen would support a 
scheme which threatens to undo the achievements of 
British imperialism in India and might prove a 
danger to its economic and political interests. The 
Indian States have not yet spoken. It is not known 
whether they have been consulted. It is very 
doubtful whether they would care to join the Zones, 
which are to be created under the Act. Evidently 
it is believed that the religious sentiments of the 
Indian Princes and their subjects are sufficiently 
strong to bring them in alliance with their 
coreligionists of British India without caring for 
other considerations, political and economic, No 
account is taken of the fact that the Indian Princes, 
both Hindu and Muslim, are very much afraid of 
democratic ideas, which must prevail within the 
zones, whether they are Hindu or Muslim. 

The third party, the Hindus, who form an over- 
whelming majority in India, has not been consulted. 
Their interests have not merely been ignored 
but sacrificed. It is strange that the majority 
community should not be allowed to have any say in 
the drafting of the Constitution of a country, which 
exclusively claims their patriotism. On its merits, the 
scheme is clearly unfair to the Hindus, In _ the first 
instance, the scheme is devised on the principle that 
if there is a Hindu Prince ruling a territory with 
Muslim majority, he should relinquish it to be 
transferred to Muslim control; if, on the other 
hand, there is a Muslim Prince ruling a Hindu 
territory, the Hindus should migrate from the place 
so as to convert it into a purely Muslim territory. 
The reference, of course, is to the cases of Kashmir 
and Hyderabad. If Kashmir is to be converted into 
a Muslim territory, applying the same principles, it 
is only just that Hyderabad should be converted 
into a Hindu territory. The Maharaja of Kashmir 
and His Exalted .Highness, the Nizam, can change 
places. Again the territory assigned to the Muslim 
Zones is larger than is warranted by the numerical 
strength of the Muslims, who are only eighty millions 
as compared with 250 million Hindus. This territory 
also contains the most fertile valleys of the Indus and 
the Ganges, the economically developed Province of 
Bengal, the prosperous State of Hyderabad, and the 
strategically important territory on the north-west 
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and north-east. Any division of territory must take: 
into consideration economic needs in addition to 
cultural considerations. Ifa comunity isto exist, it. 
must be able to feed itself. This thing is altogether 
ignored by the framer of the scheme. 


Coming to the Zones, it is clear thut the framer 
has acted on the principle “ heads I win, tails you lose.” 
He does not care if his distribution is just or equitable 
provided it serves his purpose of consolidating and 
strengthening Muslim position in different parts of 
the country. The North-Western Zone in much more 
extensive than it should be. The Ambala Division 
is almost exclusively Hindu. and should not be includ- 
ed in this Muslim Zone. The Jullundhur and Lahore 
Divisions as well, are not overwhelmingly Muslim. 
The small nationality of the Sikhs lives to a large 
extent in this area. Why should not’ the Sikhs 
be assigned a separate homeland here? ‘The Muslim 
population, of course, can move to Western Punjab 
or in the Multan Division, which area is overwhelm- 
ingly Muslim. The North-Eastern Block, consisting 
of Assam and Eastern Bengal, is to extend right up to 
the great city of Calcutta. The Hindu population of 
Eastern Bengal isto move to Western Bengal and 
Muslim population of Western Bengal is to move to 
Eastern Bengal. It is known that Eastern Bengal 
contains a large Muslim population, but in 
Assam only one. district, viz., Sylhet, contains 
a large Muslim population. Then why the other part 
of Assam with its overwhelmingly non-Muslim 
population is proposed to be included in this Muslim 
Block is not clear. The Delhi-Lucknow Block is 
proposed to be created for 12 millions of Muslims 
of Bihar and the United Provinces, while 18 millions 
of Hindus are to be asked to clear out from this area. 
Why should not the smaller number of Muslims be 
asked to move out of this centre of Hindu culture 
and accommodate themselves in the neighbouring 
Muslim Blocks cannot be easily understood. Further 
there is absolutely no justification for the Deccan 
Muslim Block in view of the fact that the population 
is overwhelmingly Hindu. Even from the Muslim 
point of view the formation of this Block is not 
safe as in the midst of its Hindu surroundings it 
will be cut of from other Muslim Blocks in the north. 
Lastly, the Hindu population of the Central Indian 
Muslim States like Bhopal, Tonk, Junagarb, ete., 
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‘is called upon to move out so as to make them pure 
Muslim territorities. Thus the Muslim States must be 
protected and safeguarded even at the cost of the 
Hindu economic and financial interests. Thus it 18 
clear that the formation of these Zones is only a 
one-sided arrangement, being manifestly unfair to the 
majority community. Any scheme, which hopes to 
be accepted by all concerned, must be a compromise 
involving sacrifices on the part of all the parties. Why 
should sacrifices be made by one party alone, 
specially when there is no corresponding gain ? 


Although there is no denying that the division of 
India into existing Provinces is defective, as it is not 
based on any principle, being largely the result of his- 
torical circumstances, yet if once the division of 
India is begun into cultural-cum-linguistic-cum- 
communal Zones, there will be noend to it. India 
shall have to be divided into an inconveniently large 
number of units—big and small. The wisdom of this 
step is certainly doubtful, specially in view of the 
danger that some of them, at least, may not be able 
to exist separately from the financial yoint of view. 
If the principles, which form the basis of this 
scheme, are allowed unrestricted application, the 
smaller nationalities may not be satisfied by merely 
cantonal life as in that case, at least from the military 
point of view, they will be at the mercy of the bigger 
nationality under whose auspices they may be living. 
They may also ask for separate homelands. The 
claims, in this respect of the Sikhs of the Central 
Punjab, who can easily form a separate homeland 
in conjunction with the Cis-Sutle) States, cannot be 
easily brushed aside. The Parsis may also ask for a 
separate homeland in and round Bombay. The 
Indian Christians may put forward their claim 
for having a small Province somewhere near Madras 
or even in northern India. Will this be conducive 
to India’s interests ? Or will it be practicable ? Will 
such small divisions be able to maintain decent 
standards of administration and finance beneficent 
schemes in their respective areas ? 


Again the Harijans, who are coming more and 
more under the influence of separatist tendencies, 
may ask for a big slice of land, where they will not 
‘suffer from any disability, whatsoever, as the presence 
of a caste-Hindu will not be tolerated there. But the 
scheme allows the Harijans to continue to remain 
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where they are, because in Hindu Zones their presence 
might weaken the solidarity of the Hindus while in 
the Muslim Zones they will provide a friutful ground 
for conversion. The scheme is based on the migra- 
tion of population from one Zone to the other, which 
1s very difficult, though not wholly impracticable. 


The sheet-anchor of the scheme is the number of 
safeguards for Muslims, It is expected that the 
Indians will never forget their communal majority 
parties to run the administration. The Hindus will 
always form the majority and the Muslims the 
minority, Therefore party government and majority 
rule will always mean Hindu domination which will 
be detrimental to Muslim interests. So “ Responsible 
Government’ of the accepted type must not be allowed 
to grow. Instead there should be an irremovable 
and irresponsible Executive. Itis very doubtful if 
the democratic instincts of the politically conscious 
Indians—both Hindus and Muslims, would accept this. 
Again the Federal Cabinet must always contain a 
definite number of Muslims, selected in the prescribed 
way by the Muslim members. This virtually places 
the formation of the Cabinet in the hands of the 
Muslim members. Under the circumstances it will be 
very difficult for any non-Muslim to form the Cabinet. 
The Muslim members can simply refuse to select their 
representatives and thus bring the machinery to a 
halt. The provision in respect of legislation on the 
subjects touching Muslim culture to be the exclusive 
concern of the Muslim members who can seek the help 
of Muslim divines, and the provision in respect of 
the administration of Muslim personal law by Muslim 
Judges alone are simply unworkable in any State 
where there is a large number of non-Muslims. The 
question may be asked if such safeguards will also be 
allowed to other communities. There is no valid 
reason for refusing such privileges to them, if they are 
to be allowed tothe Muslims. If this is right, how 
can the administrative machine function ? It is clear 
that the whole scheme is impracticable, visionary, 
and fantastic. It does not provide for any political 
advance, whatsoever. Even Dr. Sir Shafaat Ahmad 
Khan, a prominent Round Tabler and Muslim 
Leaguer, has openly opined that “ it is confused, 
illogical and romantic, and is moonshine.” He 
expressed the hope that the Muslim League would 
not be caught in the meshes of wild cat schemes, and 
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‘would unhbesitatingly reject such half-baked and 
crude projects.* 


Mr, Asaduliah’s Amended Schemes.—Mr. Asadullah 
of Calcutta suggested an amendment of Dr. Latif’s 
‘scheme in one respect. He proposed that instead 
of the Deccan Block of Dr. Latif’s scheme, the 
Province of Bihar and Orissa should be incorporated 
into a Muslim block. The Deccan Block is likely to be 
the weakest of the Muslim blocks, being isolated from 
the rest of the Muslim Zones. It will be a bit difficult 
for the Muslims of the other Zones to keep in contact 
‘with the Muslims of the Deccan Block or to extend 
their protecting arm to them, if things come to that 
pass. Mr. Asadullah’s proposal avoids this danger and 
possesses the additional advantage of forming a range 
of Muslim Blocks from the north-west to the north- 
east of India. It eliminates the barrier of a Hindu 
Block in the United Provinces and Bihar, and thus 
establishes geographical contiguity of the Muslim 
Blocks. From the Muslim point of view, this scheme 
certainly possesses an advantage from the point of view 
of defence. It will give the whole of Northern India—the 
best part of the country—to the control of the Muslims, 
leaving Central and Southern India to the Hindus. 
As far as Hyderabad is concerned, Mr. Asadullah 
proposes an exchange of territory between the Nizam 
and the Maharaja of Kashmir. As for the Muslim 
population scattered in the Deccan, including that of 
Hyderabad, he suggests that it should move to the 
newly created Muslim Block of the United Provinces 
and Bihar because if the people are to move, "it 1s all 
the same whether they are made to move !00 or 500 
miles.” 

This scheme is open to all the criticism to which 
Dr. Latif’s scheme has been subjected. It is all the 
more unjust to the Hindus because it proposes to 
convert the Hindu Provinces of Bihar and Orissa 
into a Muslim Zone simply to give geographical 
contiguity to the Muslim territory. From the 
national point of view, the scheme is more 
dangerous than Dr. Latif's scheme because by 
eliminating a Hindu Zone from the range of Maslim 
Zones and a Muslim Zone from the range of Hindu 
Zones, it allows both the communities to consolidate 
their forces in separate areas, ruling out the 
possibility of mutual contact and co-operation. 
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Sir Sikandar Hayat Khan's Scheme for the 
Federation of India.—Sir Sikandar Hayat Khan, the 
Hon'ble Premier of the Punjab, has put forward 
his own scheme for the Federation of India as an 
alternative for the scheme of the Government of 
India Act, 19386. He thinks that this will provide 
@ panacea for all economic, political and communal 
ills of the country. He takes 


“* cognizance of the fact that the federal proposals embodied in 
the Government of India Act are unacceptable to a vast majority of 
the people in this country. At the same time, it is admitted by all 
concerned, and even those who are opposed to the present scheme, 
that a Federation of some kind is not only desirable but indispen- 
sable for the ordered and peaceful progress of the country asa 
whole.”’ 

Thus he sets about to formulate a scheme of 
Federation rather than a Confederation or a unitary 
type of government. The principles on which he 
endeavours to base the scheme are that the authority 
of the Centre should be rigidly and specifically 
circumscribed to matters of all-India concern so as to 
protect adequately the internal administration of 
the Indian States and the Provinces from interference 
from the Centre, and that the religious. political, 
cultural, and economic interests of the Minorities 
should be adequately safeguarded, Sir Sikandar 
suggests that the only practicable course open to 
India is to accept Dominion Status. Great Britain 
should make a declaration to this effect immediately, 
because “granting of constitutional reforms in 
dribbles can no longer satisfy the aspirations of 
present-day India.” 


The scheme provides for the entry in the 
Federation of the Indian States and the Provinces on 
aregional basis, encourages collaboration between 
contiguous units, brought together in Zones, in 
respect of matters of common concern, reduces 
causes of friction between British India and Indian 
States, by cutting down the jurisdiction of the 
Federal Executive and the Legislature enables the 
Indian States and the Provinces to enter the 
Federation on a uniform basis, discourages the 
growth of fissiparous tendency among the units by 
ensuring willing and loyal co-operation from the 
unite, safeguards the integrity and autonomy of the 
unite, and lastly gives the Minorities a greater sense 
of security. All this has been done in order to meet 
criticism against the official scheme from all quarters, 
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specially by the Indian States and the Minority 
community. 


Division into Zones.—Sir Sikandar proposes to 
divide India tentatively into the following seven 
Zones with the idea of establing the Federation of 
India on regional basis : 


Zone 1.—Assam, Bengal, excluding one or two western districts, 
Bengal States, and Sikkim. 


Zone 2.—Bihar, Orissa, and the area transferred from Bengal. 
Zone 3—United Provinces and U.P. States. 
Zone 4.—Madras, Travancore, Madras States and Coorg. 


Zone 5.—Bombay, Hyderabad, Western India States, Bombay 
States, Mysore, and C.P. States. 

Zone 6.—Rajputana States excluding Bikaner and Jaisalmer, 
Gwalior, Central India States, Bihar and Orissa States, and 
Central Provinces and Berar. 

Zone 7.—Punjab, Sind, North-Western Frontier Province, 


Kashmir, Punjab States, Baluchistan, Bikaner, and 
Jaisalmer. 


The Regional Legislatures.—Each of these “ Zones ” 
is to have a Regional Legislature. consisting of the 


representatives of units, each one of which will be en- 


titled to send the same number as is allotted toit in the 
Federal Assembly under the provisions of the 
Government of India Act, 19’5. The British Indian 
representatives to these Legislatures shall be chosen 
in accordance with the procedure laid down in the 
Government of India Act, 1935, for the election of 
representatives to the Federal Assembly. A long 
range procedure is laid down in respect of the 
representatives of the Indian States as under :— 


(a) during the first ten years, three-fourths to 
be nominated by the Ruler and one-fourth to be 
selected by the Ruler out of the panel to be elected by 
the State Assembly or a similiar body ; 


(b) during the next five years, two-thirds to be 
nominated by the Ruler and one-third to be elected ; 


(c) after fifteen years one half to be elected and 
one half to be nominated; 


(2) after twenty years, one-third to be 
nominated and two-thirds to be elected. 


If, however, the number of representatives 
allotted to a State is two or less than two, the 
Ruler shall nominate them for the first fifteen years. 
Afterwards they shall be elected in the way described 
above. 
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The Regional Legislatures shall have the power 
to deal only with subjects which are included in the 
Regional List. No measure relating to a Regional 
subject shall be considered to bave been passed 
unless passed by a two-thirds majority. At the 
request of the units it may legislate with regard to 
Provincial subjects. Such laws, however, require 
confirmation by the Government of the units. 
concerned before they can come into force. They shall 
be repeated, if at least half the number of the units 
in a Zone ask for it. 


The Federal Legislature.— Tbe Federal Legislature 
shall be unicameral und not bicameral as is provided 
in the Government of India Act, 1935. But if it 1s 
considered necessary to give representation to the 
special interests, which have been given representa- 
tion in the Council of State under the official scheme, 
the number of seats in the Federal Assembly may be 
increased to the extent of ninety-eight, divided 
equally among the seven Zones. Out of them sixty 
should be reserved for British India and thirty-eight 
for Indian States. This distribution, however, is not 
to disturb the representation of the Muslims and 
other Minorities in the country. 


The Federal Assembly shall consist of 375 
members, 250 belonging to British India and 126 
belonging to the Indian States. The Muslim 
representation shall constitute one-third of the total 
strength of the Assembly. Other Minorities will 
have their shares according to the provisions of the 
Government of India Act, 1935. Indirect election to 
the Assembly will continue as the Federal Assembly 
shall be formed by all the representatives of the 
Regional Legislatures. The competence of the 
Assembly will extend over a carefully curtailed List 
of Federal subjects, such as Defence, External 
Affairs, Communications, Customs, Coinage and 
Currency. Other subjects included in the official 
Federal List are to be transferred to the units or 
Zones. Residuary powers regarding subjects not 
mentioned in the Federal List are to vest in the 
units, and in case of Zonal subjects, to vest in the 
Regional Legislatures. The Concurrent List in the 
Act shall be revised and curtailed. In the event of 
any doubt regarding the nature of a subject, the 
decision of the Viceroy will be final. 
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The Federal Legislature can also legislase in 
respect of subjects on the Concurrent List, if at least 
four Zones ask for it, but such legislation will apply 
only to those Zones. It can also be authorised by 
the Regional Legislatures to legislate with regard to 
Regional and Provincial subjects. If this 
authorization is to have any force, it must be backed 
by at least four Zones. Unless it is endorsed by all 
the séven Zones, such measures can apply only to 
those Zones which ask for it. Such laws shall be 
repealed, if at least three Zones demand it. 


The Federal Executive.—The Federal Executive 
shall consist of His Majesty, represented by the 
Viceroy and Governor-General, and a Council of 
Ministers. The Council of Ministers is to consist of 
not less than seven and not more than eleven 
Ministers in number, including the Prime Minister. 
The last-mentioned will be appointed by the Governor- 
(Jeneral from among the members «f the Federal 
Legislature. Other Ministers will also be appointed 
from among the members of the Federal Legislature, 
but in consultation with the Prime Minister. Some 
specified rules shall be observed in the formation of 
the Cabinet. It must include at least one 
representative from each Zone; one-third of the 
members must be Muslims; and two Ministers if the 
total strength of the Cabinet is nine, or less than nine, 
and three Ministers if the total strength of the 
Cahinet is more than nine. must be chosen from 
among the representatives of the Indian States. 
There is, however, no objection to over-lapping 
betweenthe representatives of the Muslim community 
and the States, provided their respective strength in 
the Cabinet is nut reduced. Attempt should also be 
made to provide for adequate representation to other 
important Minorities. During the first twenty or 
fifteen years, two of the Ministers in charge of 
Defence and External Affairs may be nominated by 
the Governor-General from amgag the members of 
the Federal Legislature or from outside. The 
Ministers will hold office durigg the pleasure of the 
Governor-General. 


The Ministers will normally remain in office for 
five years, which will be ¢he normal term of the 
Federal Legislature. A Minister shall be removed, 
if he loses the confidence of the majority of the 
representatives of the Regional Legislature, which 
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he represents. The whole Ministry, except the 
Ministers nominated by the Governor-General, shall 
resign, if a vote of no-confidence is carried against it 
in the Federal Legislature. 


Advisory Committees for Defence and External 
Affairs.--Provision is made for the appointment of Ad. 
visory Committees fur Defence and External Affairs, 
The former Committee shall consist of the Governor- 
General as President, the Ministers for Defence and 
External Affairs, the Prime Minister, the Finance 
and the Communication Ministers, the Commander. 
in Chief, the Chief of the General Staff, a Senior 
Naval Officer, a Senior Air Force Officer, seven 
Regional representatives, five official experts to be 
nominated by the President, the Secretary to the 
Defence Department. and two non-officials to be no- 
minated by H. E. the Viceroy. The latter Committee 
shall be constituted by H. E. the Viceroy as President, 
Federal Prime Minister, the Minister for External 
Affairs, seven Regional representatives to be selected 
by the President from among the members of the 
Regional Legislatures, two officials and two 
non-ofticials to be nominated by the Viceroy, and the 
Secretary for External Affairs. These Committees 
must include at least three members from the Indian 
States. Ifthe number is less, the difference must be 
made up by the appointment by the President of 
additional members selected from a panel proposed 
by tbe Chamber of Princes. 


The Federal Railway Authority.—It is provided 
that the Federal Railway Authority must include at 
least one representative from each of the seven Zones. 


Safeguards—.The revised Constitution of India 
must include effective and adequate safeguards for 
the protection of the rights of the Minorities, the 
prevention of racial discrimination against British 
born subjects, against violation of treaty rights of 
the Indian States, against interference by the 
Federal or Regional governmental bodies in the 
sphere allotted to the Indian States and the 
Provinces, ensuring the safety of India against 
foreign aggression and peace and tranquillity in the 
country. prevention of subversive activities by 
the citizen of a unit ora Zone against another unit or 
a Zone, and for the protection of culture and religious 
rights of the Minorities. 
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Composition . of the Indian Army.—It is also 
proposed that the composition of the Indian Army, as 
1L was on Janurary 1,...1937, shall not be changed. If 
there is a. change in the peace-time strength, the 
communal proportions in the Army as on Janurary. 1, 
1937, shall not be disturbed. Of course this condition 
may be relaxed in the case of a war or any other 
grave emergency. 


Criticism. —Sir Sikandar’s scheme has not so far 
been seriously considered by the parties concerned— 
the Indian people, the Indian States and the British 
Government. It is, therefore. not possible to say 
what will be its ultimate fate’ Meanwhile, some 
politicians and _ constitutionalists have spoken. 
and, generally speaking, they do not support it. 
Some harsh words have been spoken aboutit. It has 
been damned as “a constitutional outrage,” and a 
novel, impracticable, quixotic, and reactionary 
scheme. On the other hand. the author himself 
claims that it is calculated to remove all the economic, 
political, and communal ills of India. This is a high 
sounding. claim. If it is true. must give a welcome 
relief to all patriotic [ndians. 


But on the face of it. the scheme is open to grave 
objections from the various points of view. The 
author of the scheme proposes to remove all our ills by 
the simple method of trying to concede the demands 
of the mal-conteuts. Himself belonging to the great 
minority community, the Muslim, and being a very 
prominent figure in the counsels of the All-India 
Muslim League, he may be presumed to be knowing 
the Muslim mind and the Muslim complaints and de- 
mands in respect of the official scheme of Federation. 
He has done his best to incorporate all such demands 
in his constitutional scheme so as to make it accept- 
able to his co-religionists. He has also promised that 
effective safeguards for other Minorities may also be 
incorporated in the scheme, thus trying to win them 
over. He has also tried to win over the Indian 
Princes by endeavouring to safeguard their autocracy 
for all times to come. Thus he tries to satisfy the Mus- 
lims and the Indian Princes. He, however, completely 
ignores the majority community, the Hindus, who 
have got their own objections to the official scheme 
from the communal point of view. The objections of 
the advanced political opinion in the country, as 
represented by the Indian National Congress and even 
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As a matter of fact, the study of the scheme gives 
the impression that the author is more interested in 


' disarming the opposition of one cummunity to the 


scheme of Federation by not merely reasonably 
safeguarding its position but assuring it a dominating 
wgice, than solving the problem that faces India. 
Phis is certainly objectionable from the point of view 
of other communities. This does not mean that the 
position of the Muslims should not be adequately safe- 
guarded in any scheme of Federation, but that the 
pendulum should not swing too faron the other 
side. It must remain in the middle so as to safe- 
guard the interests of all. 


Sir Sikandar proposes to remove the Muslim fear 
of Hindu domination at the Centre by incorporating 
a number of safeguards. The advantages, which the 
Muslims enjoy under the Communal Award of 
late Mr. Ramsay Macdonald, are kept intact. An at- 
tempt is made to give more by conceding the demand 
for 83% of the total membership of the Federal Legis- 
lature. It may be stated that the original Muslim 
demand, which has been conceded by the British 
Government was for 33°, of British Indian represen- 
tation. This Muslim demaud for increased represen- 
tation can obviously be at the vost of the Hindus, 
because the representation of all other communities 
and the states is to be kept in tact. How far it is 
fair to concede 88 per cent. representation to a 
community which is about 23% of the total population, 
is & question which must be considered by all justice 
loving people. At the same time it should not be 
forgotten that the majority community, which is 
already under-represented, is asked to make further 
sacrifices so as to be reduced to the position 
of a helpless minority. But, if, in the interests 


BPiItcavs uth 4s ; 


of national unity, it becomes absolutely necessary 
te cancede this demand of the Muslims, the , 
way ig not to reduce the representation of the 
Hindus’ from British India, but to have some sort of 
understanding with the Indian Princes so that as far 
aa may be possible they should include Muslims among 
their pepreeen tatives, whose number should approxi- 
mately be proportionate to the Muslim population in 
their States. The Indian Princes, perhaps, will not be 
willing to limit their choice by a statutory provision 
or by any hard and fast rule, but a sort of convention 
or understanding should certainly be feasible. 


In order to achieve this purpose further, Sir 
Sikandar proposes to have a weak Centre with very 
limited authority, to vest the residuary powers in the 
units and the Regional Legislatures, to have a 
statutory provision for the inclusion of a definite 
number of Muslim Ministers in the Federal Cabinet, 
to divide India into Zones so as to neutralize the 
Hindu majority and to continue the Muslim majority 
in the army. But, above all, he visualizes a subtle 
alliance between the Muslims, and other reactionary 
elements, and the States in the Federal and the 
Regional Legislatures so as to reduce the natural 
Hindu majority to a minority. Besides achieving this 
end, this alliance is bound to strengthen the forces of 
reaction, conservativism autocracy, and mediaevalism, 
which wil! prejudice the cause of India's progress. 


To bring about this alliance, the Indian Princes 
are Offered a tempting bait. Their treaty and other 
contractual rights with the Crown are safeguarded. 
Presumably they are to be interpreted as the Princes 
want them to be interpreted and not in accordance with 
modern notions and the needs of the time. They are 


to be protected against subversive activities specially | 


from outside their States. This means that they are 
not to be compelled in any way to introduce reforms 
in their States. There cannot be any better safeguard 
for perpetuating the mediaeval autocracy and 
feudalism in the States and condemning the 
helpless people of the States to their present miserable 
condition for all times to come. But the question 
may be asked, “Can the political clock be stopped 
from working in the States for all times?” Can we 
ignore the lessons of history? Will Sir Sikandar 
succeed where Metternich failed ? 
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The States are assured of the representation al- 
lotted to them in the official scheme. The right of the 
Indian Princes to nominate their representatives to 
the Federal Legislature is virtually preserved. A long 
range scheme is proposed according to which, during 
the first ten years, only one-fourth of the representa- 
tion allotted to a State is to be selected by the Ruler 
out of a panel to be elected by the State Assembly ; 
during the next five years, only one-third is to be 
elected in the same way; during the next five years, 
only one-half is to be elected ; and after that two- 
thirds are to be elected. Thus for twenty years, the 
States’ representation is to be dominated by the 
whims of the Princes. Even after twenty years, one- 
third of the representation shall continue to be 
nominated by the Princes. Meanwhile the kind of 
election that is proposed to be introduced also leaves 
some scope for the exercise of princely discretion. 
Thus is democracy throttled in the States for all times. 
There is to be no full recognition of the rights of the 
subjects of the Indian Princes, whose autocracy 
can continue without a check. This is not all. 
It is further provided that the Federal Cabinet 
must contain two representatives of the Indian States, 
if its strength is nine. Ifit is more than nine, the 
number of the representatives of the States should be 
increased to three. This is a new and perhaps imprac- 
ticable provision because itis not possible to foresee 
what party alignments will take place in the Federal 
Legislature. Even if it be practicable to have such a 
Cabinet, this perpetual injunction is bound to 
strengthen the forces of reaction, at the Centre. 


The Federal Centre is deliberately made weak 
and impotent in relation to the constituent units of 
the Federation. This is done by cutting down the 
number of Federal subjects, practically transterring 
the Concurrent subjects to the control of the Regional 
Legislatures, and vesting the Residuary powers in 
the units. This has been done ostensibly to safe- 
guard the autonomy of the units, but the real reason 
seems to be the Muslim fear of Hindu majority at 
the Centre. Whatever may be the reason, a weak 
Centre cannot fulfil the needs of India. It will. be 
helpless to check the fissiparous tendencies which are 
already raising their ugly head and are retarding 
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the realization of the ideal of national unity. The 
Federal Legislature, that is proposed to be set up, 
will be unicameral instead of bicameral as provided 
in the Act. This has been done because there would 
be no necessity for the second House in view of the 
serious curtailment of powers of the Federal 
Legislature and the setting up of the Regional 
Legislatures. The House will have the total member- 
ship of 875, out of which only 105 will be Hindu 
seats and 207 will be combined Muslim and States’ 
seats. Sir Sikandar is also willing to provide for 
representation to those interests, which will go 
unrepresented by the abolition of the Upper House, by 
increasing the membership of the Assembly thus 
making it all the more conservative. The Federal 
Legislature is also given certain powers to legislate 
with regard to Regional and Provincial subjects, but 
the attached safeguards make this power almost 
useless. The proposed Federal Executive is a strange 
medley of responsibility and irresponsibility and 
parliamentary and non-parliamentary systems. The 
dyarchy is kept in tact, thus not assuring ‘complete 
transfer of responsibility to the Legislature. Presum- 
ably the Reserved and Special Powers of the 
Governor-General are to continue. Anyhow it is 
explicity provided that the Governor-General will 
continue to nominate the Ministers for Defence and 
External Affairs. Even the Advisory Committees, 
which are proposed to be set up for the purpose, are 
packed with official majorities and can never be 
the true representatives of nationalist opinion in the 
country. Such measures are calculated to perpetuate 
British imperialism in the country and perhaps are 
meant to make the scheme acceptable to the British 
Government. Further the composition of the Federal 
Cabinet. must follow certain well-defined rules. 
Every Zone must have at least one Minister. 
This Minister will be responsible as a member 
of the Cabinet to the whole House and also 
to the representatives of his Regional Legislature. 
He must resign if he loses the confidence of the 
latter. Thus he shall have two masters, who in 
practice will be very difficult to please at the same 
time. Coming to the composition of the Cabinet, it 
is provided that at least one-third of the Ministers 
must be Muslims, and at least two or three, according 
to whether the total strength of the Cabinet is less or 
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more than nine, should belong to the Indian States. 
It means that 
’ ** Tf the Cabinet is to consist of 7 ministers, 3 of them must be 


' Muslims and 2 representative of the Princes, leaving the Hinde 


community to be ted by the remaining 2. If the number is 
9, as provisionally by Sir Sikandar, the number of Muslim. 
ministers will be 3 and that of the Princes representatives will be 2. 
Lastly if the number is to be 11, the number of Muslim ministers is 
to be 4 and that of the Princes representatives 3, thus totalling 7 in a 
Cabinet of 11. In all casesand under all circumstances, therefore, 


the Muslims and the Princes together are to have a clear and 
decided majority in the Cabinet as against the representatives of 
the majority community. This is safeguarding the interests of 
the minorities and the Princes with a vengeance ’’* 

It may be noted here that itis permissible under 
the scheme to select Ministers, who can be counted 
at the same time in the minimum quotas assigned 
to the Muslims .and the States; but this will 
perhaps be violating the spirit of the scheme. 
There is another danger. Suppose the Prime 
Minister happens to be a Hindu. In order to 
havea maximum number of Hindu Ministers in a 
Cabinet of nine, he sees that the two Ministers, who 
are selected from the States, are Muslims. He selects 
another Muslim Minister to represent British India. 
The remaining six Ministers will then be Hindus. 
Will this be liked by the Muslims of British India ? 
Will it be fair to them and the States? Moreover, 
under such an arrangement. the Hindu States will go 
unrepresented and British Indian Muslims will have 
only one minister to represent them. Is it equitable ? 
But perhaps the author of the scheme thinks that an 
alliance between the Princes’ representatives and the 
Muslim representative, will command a majority in 
the House which may make a Muslim Prime Minister 
possible. In doing this, he is clearly ignoring the 
possibility that under the prevalent communal condi- 
tions some of the Hindu States may consider it safer 
to have an alliance with a Hindu party in the House 
than to join the Muslim party. In that case the 
above-mentioned contingency can arise. But apart 
from these communal considerations, it is not difficult 
to see that, with the given conditions and restrictions, 
it will be well-nigh impossible for any party leader 
to form a Party Cabinet, and if somehow he succeeds 
in forming it, he cannot carry on for a long time. 

Then comes the division of India into Zones 
or Regions. Regarding it Sir Sikandar himself claimed: 
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* Tribune, dated July 30, 1939. | 
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“* There were several such schemes based on communal considera- 
tions, but my scheme is based on economic and administrative 
interests as well as affinity of langnages and geographical 
considerations. These considerations would bring the various federat- 
ing units together and federation based on zonal basis would 
command co-operation and espirit de corps among the units." 


_ Others, however, do not accept this claim. For 
Instance, Sir Jogendra Singh state 1n a statement 
on July 9th 1939— 


‘* He (Sir Sikandar) does not say so, but it is evident that under 
the cover of demarcating provincial boundaries, he wishes to carry 
out redistribution of population and divide India into Muslim and 
Hindu India."’ 


Taking up the actual Zonal division, itis found 
that it is neither non-communal nor scientific. In the 
first Zone, he wants to transfer a few predominantly 
Hindu Districts in Western Bengal to Orissa so as 
to reduce the Hindu majority. In the Regional 
Legislature of this Zone, the Muslims. the States, 
the Europeans, and the Anglo-Indians can easily 
command between them 26 seatsin a House of 50. 
To the second Zone, he adds the States of Bikaner 
and Jaisalmer for some unknown reason. In the 
Regional Legislature in this Zone, the above- 
mentioned combination will command 43 seats in 
a House of 61. Moreover the effect of the 
advantage to the Congress of its rule over the 
North-West Frontier Province will be easily offset. 
To the third Zone of Bombay and Hyderabad are 
added the States in Central Provinces, which do 
not possess geographical contiguity with other units 
in this Zone. In the Regional Legislature of this 
Zone, the Muslims-cum-Europeans-cum-Anglo- 
Indians-cum-States combination will command 63 
seats out of a total strength of 75. Inthe fourth 
Zone are included the Bihar States which lack 
geographical contiguity with other units in the 
Zone. Inthe Regional Legislature of this Zone, the 
abovementioned combination will command 40 seats 
out of the total strength of 56. In the remaining 
three Zones, the Hindus are likely to command a 
majority. Thus itis clear that the Zonal division is 
calculated to keep the Hindus 1n a perpetual minority 
in at least four Zones. It is clear that Sir Sikandar 


* Bombay speech, July 4, 1939. 
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is trying to perpetuate permanent communal majorities 
and minorities which will foster communalism rather 
than destroy it. 


Moreover the establishment of the Regional 
Legislatures is nothing better than introducing % 
wheel within wheels. Perhaps they represent the 
superfluous fifth wheel. They are intended to serve 
as clogs in the way of the functioning of the 
organs of the Federal Government. The conditions, 
which are put on their working, will not allow 
them to achieve anything useful. Particularly the 
law of three-fourths majority will stand in the way 
of its accomplishing anything. Further it is not 
clear how these Legislatures will function without 
executives. 


Lastly Sir Sikandar proposes to maintain the 
present day strength of the Punjab, the Indian army, 
which incidently means a predominant position for 
the Muslims. We have already referred to* the 
economic aspect of the question as far as the 
Punjabis are concerned. But by insisting on this 
advantage, the Punjab is accepting a tremendons 
responsibility for the defence of India, as about 75% 
of the army at present belongs to the Punjab. In 
the days to come, the Punjab may not be able to 
discharge this responsibility properly because on 
account of the development of aerial and naval 
warfare, other parts of India have also become 
vulnerable from the enemy point of view. Fron 
the national point of view, it 1s absolutely essential 
that the people of other Provinces must get 
military training and must be made to. bear 
responsibility for the defence of at least their parts of 
the country. 


To sum up, it may be stated that Sir Sikandar’s 
scheme visualizes an alliance between the reactionary 
forces in the country, and thus makes the 
Constitution ultra conservative and thoroughly 
reactionary. It 1s likely to perpetuate communalism. 
It does uot promise Swaraj to the country. It 
perpetuates almost all the defects of the official 
scheme. Dyarchy at the Centre is preserved. 
Responsibility is incomplete and halting. _ Indirect 
election to the Federal Legislature is not abol' shed. 
Objectionable economic and financial provisions are 
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to be kept intact. Moreover it introduces new 
objectionable features in the establishment of the 
Zonal divisions, the Regional Legislatures, the 
composition of the Federal Legislature and the 
Federal Executive and the powers given to them. 
All these defects make Sir Sikandar’s scheme 
constitutionally unsound and administratively un- 
workable. Sir Sikandar declared that his scheme could 
be adopted without disturbing the official scheme. 
It is clear that it is not possible because the Act 
provides for a bicameral Legislature and not for the 
proposed unicameral Legislature. The allotment of 
one-third representation of the whole House to the 
Muslims involves a change in the terms of the 
Communal Award, which cannot be done without 
mutual agreement. Lastly the establishment of 
Regional Legislatures is not provided for in the 
scheme of the Act. 


The merit of the scheme is that it proposes to 
preserve the unity of India by the establishment of 
a Federation of India. But the actual scheme is 
rather defective and with a weak Centre establishes 
a Confederation rather than a Federation. According 
to Sir Jogendra Singh,* 

** Sir Sikandar Hayat Khan’s speech on Federation gives an 
impression as if he was defining night by darkness and death by dust. 
He admits that Federation is essential for India, but this admission 
: ee the word of promise to the ear and breaking it to the 

eart. 

Another good point is that Sir Sikandar wants the 
immediate grant of Dominion Status. This 1s 
certainly a wise suggestion, and is bound to be 
approved by the vast majority of the Indians. But 
even here, by Dominion Status Sir Sikandar seems to 
understand merely an independent autonomous status 
in the Commonwealth and not the establishment of 
democratic self-government in the country. Objection 
is bound to be taken to this. It may, however, be noted 
that if the communal problem in the country is to be 
solved, the distrust of the Minorities shall have to 
be romoved by conceding some of the safeguards 
mentioned by Sir Sikandar. At least his suggestion 
of dividing India into Zones or Provincial Blocks with 
evenly balanced communal strengths is worth 
considering. This will certainly reduce Hindu 
majorities, but the Hindus who claim to be nation- 





# Statement, issued from Simla, July 9, 1939. 
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. alists while calling the Muslims communaliste, should 


not be afraid of an arrangement under which the 
communal proportions are evenly balanced, if this 
banishes communalism from the country. If that 
desirable consummation takes place, the question of 
Hindu and Muslim will go and the Government will 
be national. All well-wishers of the country, however, 
must see that under this device the forces of reaction 
and communalism are not firmly put in the saddle. 
The Merits of the Official Scheme.--As compared 
with these schemes, the official scheme has decidedly 
certain merits. It assures the fundamental unity of 
India. His Excellency the Viceroy stated in a speech 


at Calcutta on December 19, 1938, as under: — 

** In framing the Federal Scheme, we had in view in the first 
place as a consideration of dominant importance, the unity of India. 
The decisive weight of that factor calls for no argument to-day. Nor 
do I see any scheme that holds out a greater hope for the 
achievement of the political and constitutional unity of this great 
country than the scheme of the Act."’ 

Instead of helping the growth of two or even 
more nations in India, it is devised with the idea of 
bringing the different communities together under 
one political system. Ina striking contrast to the 
zonal schemes, it preserves the geograghical unity of 
India. It also safeguards the economic unity of 
India. Again in the words of His Excellency the 
Viceroy. 

** But the achievement of that scheme cannot, in my judgment, 
but tend to harmonise the interests of all parties without material 


injury to any ; to weld together from the economic and fiscal point 
of view, in a manner and to an extent which could not otherwise be 


looked for, the Indian States and British India; and to ensure the 
alleviation of that Jack of unity which, whatever its historical 
explanation, cannot in this sphere but strike the observer as 
calculated to reduce efficiency, and to hamper the development of 
India's natural resources, and of ber commercial and industrial 
opportunities.'' 

Although no mention of Dominion Status is 
made in the Act, yet it may be hoped that the 
success of the scheme is likely to advance India 
nearer to her constitutional goal. There cannot be 
two opinions on the point that if India is to advance a 
further stage towards full responsible self-government, 
Federation must come. Coming to the internal 
structure of the scheme, the successful working of 
Provincial Autonomy encourages the belief that the 
Federal scheme is constitutionally sound. With 
certain changes or certain understandings and 
conventions, the scheme can be made to work. It is 
the result of the balancing of the forces of advance and 
conservatism, and under certain favourable conditions 
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can be utilized for the good of the country. By 
introducing Central Responsibility, however inadequate 
it may be, it marks an advance on the present 
conditions, under which an out and out irresponsible 
executive functions. It is more likely to encourage 
the growth of a sound system of parliamentary 
government than the other schemes in the field, 
because it does not contain some of the impossible 
conditions regarding the composition and functioning 
of the Federal Cabinet included in the other schemes, 
Under this scheme, the Central Government will be 
fairly strong so as to check the growth of fissiparous 
tendencies and to preserve the unity of government 
for the whole country. The provisions regarding the 
administrative relations between the Centre and 
component units, the Federal Court, the High Courts, 
and the Public Service Commissions are sound. Lastly 
the scheme is not a one-sided thing. It is the result 
of the labours of politicians belonging to all 
communities and schools of thought. The very fact 
that it is being criticised by almost all interests 
proves that it does not assure the domination of any 

one particular interest. 
Demand for Amendments.—This, however, does not 
make the scheme acceptable to the nation. The 
defects of the scheme are so serious and glaring that 
no political party can think of accepting the 
responsibility for working it. It will be very difficult 
for any party to give a practical shape to its program- 
me and catch the imagination of the masses, It is for 
this reason that an amendment of the scheme is 
asked for. The Amending Bill can inter alia 
provide for a declaration in the Preamble granting 
Dominion Status to India. abolition of dyarchy at 
the Centre, or devising an arrangement by which the 
administration of Defence and Foreign Affairs is 
made largely subject to the will of the Legislature, the 
abolition of the Ecclesiastical Department, the 
appointment of the Consellors, the Financial Adviser, 
and the members of the Railway Authority on the 
advice of the Federal Cabinet, associating Indians 
with the administration of the Department of 
Defence, formulating a scheme for the Indianization 
of the Indian army in a short period, the grant of the 
same rights in respect of External Affairs as are 
enjoyed by the Dominions, substitution of direct 
election for the Lower House, taking away the 
powers of purse from the Upper House, abolition of 
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appointment of an -tstersm minority Government. 

eanwhile the Congress can take recourse to direct 
action. The Congress Provincial Governments refuse 
to co-operate with the Federal Government in 
suppressing the movementin the Provinces. They 
are asked to quit by the Governors under 
instructions from the Governor-General. Their places 
are occupied by minority Governments’ with 
reactionary outlook. The movement of direct action 
is intensified in the country. The British imperialism 
utilizes the Indian Governments, both at the-Centre 
and the Provinces, to suppress the movement, This 
furtber divides the nation, causes mutual bitterness, 
and excites communal passions leading to communal 
strife, The interests of the nation suffer, and yet 
the Congress may not gain the point. It may be 
argued that if the Congress and the Muslim League, 
which is also opposed to the Federation, arrive at 
some understanding and start direct action against 
the establishment of the Federation, they are bound to 
carry the day. If this happens, there will be no need 
of direct action because the British Government 
may be credited with enough good sense not to 
court sure failure by imposing the unwanted 
Constitution in face of the united opposition of the 
Congress and the Muslim League. Thus it may be 
concluded that although considerable politica 
pressure can be applied by direct action, yet in the 
state of present day party politicsit is very 
difficult for the Congress to wreck the Federa 
scheme. Moreover the adoption of this course wil 
encourage fissiparous tendencies, which are likel: 
to undo the work of the Congress for nationa 


solidarity. 

Need for Constitutional Conventions.—If th 
Congress cannot succeed in wrecking the Constitutio 
should it accept and work it? This 1s clearly nc 
possible in view of the clear position of rejectio 
of the Federal scheme taken by the Congres 
Moreover on account of the inadequacy of politic 
power that the scheme will place in the hands of tl 
popular Ministers, the Congress Ministers will not | 
able to fulfil the hopes and ambitions of the Indis 
masses, This will result in the Congress party losi1 
its hold on the Indian masses. The only way o 
of the dilemma is to agree to work the Federati 
after amendments, if possible, and if that be n 


EPILOGUE 


possible, after some mutually agreéd constitutional 
‘conventions and: understandings. . These conventions 
‘can be so framed that they, shall have the effect of 
‘transferring the substance.of powerto the hands of the 
‘responsible Ministers aud of removing some obnoxious 
features. If an-understanding can work well in the 
Provinces, there is ro reason why it should not work 
iat the Centre. 


Some sort of understanding on the lines of the 
Provinces can be arrived at with the Governor. 
‘General in respect of the exercise of his Special Powers 
and Responsibilities. There should not be any 
. objection to his accepting the advice of his Ministers 
in respect of his Special Responsibilities, if that advice 
is within the four corners of the Constitution. This can, 
of course, be made ultimate, by subject to his power 
of disagreement and dismissal. In respect of External 
Affairs, it may be understood that subject to imperial 
considerations, the views of the responsible Ministers 
will generally prevail. In matter of Defence, the 
Ministry can also be consulted. A part of the 

“expenditure on Defence ”’ can be made subject to 
the vote of the Federal Legislature. Moreover the 
Reserved and the Transferred spheres of Government 
should function as one unit. The Counsellors of the 
‘Governor-General can be technically appointed by him 
on the advice of the Ministry. No provision of the Act 
is contravened, if these Counsellors come in and 
go out of office with the Ministry on whose advice 
they are appointed. The Financial Adviser, the 
Advocate-General, and the members of the Railway 
Authority can also be appointed on the advice of the 
Ministry. An assurance can be given that the 
commercial and other safeguards will not be used 
against the clear interests of India. The Indian 
Princes can be prevailed upon to allow at least a part 
of their representatives to be elected by their subjects, 
These understandings can make the Act workable 
and acceptable. There is nothing in the Act that seems 
to stand in the way of these understandings. In the 
interesta of the Empire and India, a Gentleman’s 
Agreement on these lines should be arranged between 
the British Government and the leaders of the Indian 
peop 

, The Opposition of the Muslim League —Besides the 

j. engress,. the other parties, which are apposed to the 
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appointment of an interim minority Government: 
Meanwhile the Congress can take recourse to direct. 
action. The Congress Provincial Governments refuse 
to co-operate with the Federal Government in 
suppressing the movement in the Provinces. They 
are asked to quit by the Governors under 
instructions from the Governor-General. Their places. 
are occupied by minority Governments’ with 
reactionary outlook. The movement of direct action 
is intensified in the country. The British imperialism 
utilizes the Indian Governments, both at the Centre 
and the Provinces, to suppress the movement, This 
further divides the nation, causes mutual bitterness, 
and excites communal passions leading to communal 
strife. The interests of the nation suffer, and yet 
the Congress may not gain the point. It may be 
argued that if the-Congress and the Muslim League, 
which is also opposed to the Federation, arrive at 
some understanding and start direct action against 
the establishment of the Federation, they are bound to 
carry the day. If this happens, there will be no need 
of direct action because the British Government 
may be credited with enough good sense not to: 
court sure failure by imposing the unwanted 
Constitution in face of the united opposition of the 
Congress and the Muslim League. Thus it may be- 
concluded that although considerable political 
pressure can be applied by direct action, yet in the 
state of present day party politicsit is very 
difficult for the Congress to wreck the Federal 
scheme. Moreover the adoption of this course will 
encourage fissiparous tendencies, which are likely 
to undo the work of the Congress for national 
solidarity. 

Need for Constitutional Conventions.—If the 
Congress cannot succeed in wrecking the Constitution 
should it accept and work it? This is clea ly not 
possible in view of the clear position of rejection 
of the Federal scheme taken by the Congress. 
Moreover on account of the inadequacy of political 
power that the scheme will place in the bands of the 
popular Ministers, the Congress Ministers will not be 
able to fulfil the hopes and ambitions of the Indian 
masses, This will result in the Congress party losing 
its hold on the Indian masses. The only way out 
of the dilemma is to agree to work the Federation 
after amendments, if possible, and if that be not. 
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possible, after some mutually agreéd constitutional 
‘conventions and understandings, . These conventions 
‘an be so framed that they shall have the effect of 
transferring the substance of powerto the hands of the 
‘Yesponsible Ministers aud of removing some obnoxious 
features. If an understanding can work well in the 


‘Provinces, there is ro reason why it should not work , 


at the Centre. 
Some sort of understanding on the lines of the 
Provinces can be arrived at with the Governor- 
‘General in respect of the exercise of his Special Powers 
and Responsibilities. There should not be any 
. objection to his accepting the advice of his Ministers 
in respect of his Special Responsibilities, if that advice 
is within the four corners of the Constitution. This can, 
of course, be made ultimate, by subject to his power 
of disagreement and dismissal. In respect of External 
Affairs, it may be understood that subject to imperial 
considerations, the views of the responsible Ministers 
will generally prevail. In matter of Defence, the 
Ministry can also be consulted. A part of the 
“expenditure on Defence” can be made subject to 
the vote of the Federal Legislature. Moreover the 
Reserved and the Transferred spheres of Government 
should function as one unit. The Counsellors of the 
‘Governor-General can be technically appointed by him 
on the advice of the Ministry. No provision of the Act 
is contravened, if these Counsellors come in and 
go out of office with the Ministry on whose advice 
they are appointed. The Financial Adviser, the 
Advocate-General, and the members of the Railway 
Authority can also be appointed on the advice of the 
Ministry. An assurance can be given that the 
‘ commercial and other safeguards will not be used 
against the clear interests of India. The Indian 
- Princes oan be prevailed upon to allow at least a part 
of their representatives to be elected by their subjects, 
These understandings can make the Act workable 
and acceptable. There is nothing in the Act that seems 
to stand in the way of these understandings. In the 
interests of the Empire and India, a Gentleman’s 
Agreement on these lines should be arranged. between 
the British Government and the leaders of the Indian 
people. | : 
, The Opposition of the Muslim League —Bosides the 
C .ongress, the other partiek, which are »pposed to ‘the 
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Federal scheme, are the Muslim League and the 
Princes. The view point of the Muslim League has 
already been examined. It must suffice to say here that 
there is a genuine apprehension among some Muslim 
politicians regarding the safety of Muslim interests 
under the Federation. In the interest of mutual 
goodwill and national unity, a serious attempt should 
be made to remove this apprehension by having 
some mutual understanding. If it be necessary for 
the purpose, some more reasonable safeguards may 
be conceded tothe Muslim community. The Princes 
of Hindu States may be prevailed upon to give an 
understanding that a reasonable number of Muslims 
will always be included in the representatives noml- 
nated by them. This will tend to increase Muslim 
representation inthe Federal Legislature so as to 
make it as nearly as pussible one-third of the total 
strength of the House. The Muslims can also be 
assured that a reasonable number of Musiims will 
always be appointed in the Federa] Cabinet. A trial 
may also be given to Mr. Jinnah’s proposal of a 
composite Cabinet after certain clear understandings 
regarding the policy and programme to be followed. 


The Opposition of the Princes.—Although the 
suggestion for the Federation of India originally 
came from the Indian Princes, yet even they feel 
reluctant to accede to the Federation under the present 
scheme. Only recently a meeting of the Chamber of 
Princes at Bombay declared the Instrument of 
Accession to be unsatisfactory. A number of confer- 
ences and mutual consultations between the Governor 
(Feneral and the Princes do not seem to have satisfied 
the latter. The position regarding their entry, 
therefore, remains obscure though it is hoped that 
the requisite number out of them will be coming 
forward to join the Federation. The reluctance of the 
Princes to join the Federation is due to their disap- 
pointment with the official scheme. They had hoped 
to limit paramountcy by this means, at the same time 
preserving the notions of their own sovereignty. 
This they have failed to secure. Moreover they feel 
that they will be in a permanent minority in the 
Federal Legislature and that an individual State in, it 
will merely be an insignificant drop in the ocean. 
They will not be in a position to have an effective 
voice in the formation and composition of the Federal 
Executive. Moreover they cannot get any protection 
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from the Federal Court against the pressure of 
Paramountcy. This criticism obviously assumes that 
the States and the British Indian Provinces will 
always range themselves in separate and exclusive 
blocs, which is not likely to be the case. It is hoped 
that the party lines will cut across these distinctions 
so as to have parties, with mixed membership, and 
with programmes that will take note of needs and 
desires of different interests. 


But there is no denying the fact that the 
Princes really feel that their rights and interests— 
personal, dynastic, and of the States, are not 
adequately safeguarded. They, therefore, demand 
changes in the Instrument of Accession, embodying 
safeguards guaranteeing their financial, economic, 
and political interests. It is believed that they also 
demand a creation of a special police force by the 
Crown Representative, which should be used to 
protect them against subversive movements from 
British India, when the neighbouring Provincial 
Government may refuse to intervene. Inthe absence 
of full information. it is not possible to make 
concrete suggestions. But the States should realize 
that the whole Federal scheme has been devised to 
safeguard their interests and is advantageous to them. 
If they remove the distrust of the British Indian 
politicians, they will find that they do not lose 
anything by entering the Federation. If, however, 
they miss the occasion now. nobody can foresee 
what kind of situation might develop in the future. 
The rapidly increasing strength of the democratic 
movements both inside and outside their States 
certainly point out ominous forebodings for their 
point of view. In future even the Paramount Power 
may not be able to help them against their own 
subjects, and with the active sympathy of the 
popular governments in British India, the popular 
movements my prove too strong for the resources of 
the States. In that case their interests are bound to 
suffer more than by joining the Federation at this 
time. Now British India wants them because without 
them the dream of a united India cannot be realized. 
In the words of Sir Jogendra Singh,* 


India can only become an organic whole if the provinces 
and the States federate and create a living, thinking percipient 


‘@ Letter to the Manchester Guardian. 
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entity capable of formulating and carrying out @ purposefal' 
policy. It is only then that India could take her proper place among: 
the nations of the world.’’ 

Thus the Princes will do well in giving a favour- 
able response by joining the Federation of India. 


Need for Immediate Action.~In view of the dangers. 
present in the body politic of India. the Federation of 
India must be established immediately. With an 
irresponsible Centre controlling responsible Provinces, 
India is now in an impossible condition. It is clear 
that the structure is incomplete, and until it is 
completed immediately by substituting an elected 
responsible government at the Centre, there is a real 
danger to the whole structure. The cracks have 
already begun to appear and there is a real danger of 
collapse under pressure. This must be avoided if the 
country is to be saved. The delay between the. 
inauguration of the Provincial Autonomy and the 
establisnment of the Federation has already let loose 
forces of separatism, provincialism, and antagonism 
between the States and the British Indian Provinces. 
The ideal of national unity is being driven to the 
background and ideas of division are coming to the 
fore. The various schemes for the division of India. 
into communal Zones are indications of this tendency. 
If these dangerous forces are to be suppressed and the 
ever widening gulf that dividesa commuuity from a 
community and a unit from a unit isto be bridged, 
Federation! must be established immediately. Even 
from the economic point of view, there is an 
imperative need for the Federation of India as no. 
complete scheme of national planning can be 
formulated without it. Moreover the problem of 
Indian defence cannot be properly solved without 
an all-India responsible government. 


The Present Position.---It must be said to the credit 
of His Excellency the Viceroy that he was doing 
everything possible to expedite the establishment of 
the Federation of India in the shortest possible time. 
Federation was a very live issue of Indian politics ; 
but the War has now come. The British Common- 


wealth of Nations hag declared war against Nazi 


Germany in —— of a weak nation, »¥2., Poland, 
which has . become a _ victim of unprovoked 


aggression. ‘This overshadows everything and so- 


the issue of Federation has been pushed inte the 
background. India ‘hae-to play her. part: in this War. 
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She won the Montford Reforms on the battlefields of 
France and Western Asia; she has now been afforded 
another opportunity to do the same. It is to be hoped 
that she will not lose it and will show to the world 
and the British people that she can be trusted to play 
her part bravely and nobly. 


Various proposals have been put forward for 
carrying on the machine of the Central Government 
during the period of the War. It has been suggested 
that a sort of provisional Federation should at once 
be set up to carry on the administration during the 
period of emergency. As this Federal Government 
will be enjoying the confidence of the people. it will 
be able to get the utmost out of them for the 
prosecution of the War. Meanwhile Mahatma 
Gandhi has pleaded for the establishment of a 
voluntary Federation. 


So far no decision has been taken on this 
point. Meanwhile the Central Government has 
adopted energetic measures to meet the emergency. 
A number of Ordinances; including the Defence of 
India Ordinance, has been issued to meet the 
situation. 


Suspension of the Work regarding Federation. — The 
War has _ necessarily put everything in the back- 
ground. Nobody can deny the urgency of attending 
tothe situation created by the War with single-minded 
purpose. His Excellency the Viceroy, therefore, 
anuounced the suspension of the work in connection 
with the preparations for Federation in a speech 
before the Central Legislature on 11th September, 
1939. His Excellency observed — 

“I will add only one word more in regard to our Federal 
preparations. Those preparations, as you are aware, are well 
advanced, and great labour has been lavished on them in the last 
three years. T'ederation remains as before the objective of His 
Majesty's Government ; but you will understand, gentlemen, withb- 
out any elaborate exposition on my part, the compulsion of the 
present international situation, and the fact that given the necessity 
for concentrating on the emergency that confronts us, we have no 
choice but to hold in suspense the work in connection with prepa- 
rations for Federation, while retaining Federation as our objective.'' 


It has been suggested that besides the demands of 
the War situation, the suspension of the work regard- 
ing Federation is due to the suggestion of some 
eminent political leaders, Whether this suggestion is 
based on fact or not, it is clear that at this time “ it is 
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obviously impossible to press on with the final and most. 

controversial stages of Federation during the present. 
crisis."* This step is calculated to subside for the 
time being the political passions that had arisen on 
account of the doubts entertained about the utility 
of the Federal scheme from the national and the 
communal points of view. It also allays the fears of 
the Princes over Federation. Thus the Princes and the 
people of - India can now rally round the British 
Government in face of the common peril. 


This, however, isno permanent solution of the 
Indian problem. With responsible Provinces and 
irresponsible Centre, India is in an impossible 
condition. There are clear signs of discontent and 
dissatisfaction with the present state of affairs. The 
suspension of the work regarding the Federation 
leaves the political structure incomplete and creates 
a political vacuum. This vacuum must be filled. 
The idea of Federation, the only practicable road to 
Indian union and Indian nationhood, has, therefore, 
not been abandoned. Even the scheme adumbrated 
in the Government of India Act, 1936, still holds the 
field. But this cannot satisfy India. She wants 
a Federal scheme of her own making and after her 
own heart. This suspension can only be of use to 
her, if ibat desire is fulfilled. According to the 
Tribune,t Lahore. the “compulsion” of the 
international situation— 

** has for the moment, at any rate, enabled the British Govern- 
ment to steer clear at once of Scylla of imposing an uowanted 
scheme on India and of the Charybidis of abondoning altogether 
a scheme on which their heart was set. Morethan that. It has 
given them a breathing space, which if they are wise they can 


utilize for the purpose of arriving at an understanding witb political 
India and devising a new scheme based on that understanding."’ 


It remains to be seen whether this will be done. 


Meanwhile political India will remain in a state of 


animated suspense. 


* London Times, September 12, 1939. 
+ Dated, 18th September, 1989. 
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